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RESPONDENTS’ CERTIFICATE AS TO PARTIES, RULINGS,
AND RELATED CASES

Pursuant to D.C. Circuit R. 28(a)(1), Respondents United States
Environmental Protection Agency (“EPA”), Lisa P. Jackson, Administrator of
EPA, and the National highway Traffic Safety Administration (“NHTSA”) submit
this certificate as to parties, rulings and related cases.

(A) Parties and amici: With one exception, the parties and amici to this
action are those set forth in the certificate filed with the Joint Opening Brief of
Non-State Petitioners. The exception is on August 5, 2011, the Court granted the
Commonwealth of Pennsylvania’s motion to withdraw as an Intervenor.

(B) Ruling under review: This case is a set of consolidated petitions for
review of EPA and NHTSA’s final rules entitled “Light-Duty Vehicle Greenhouse
Gas Emission Standards and Corporate Average Fuel Economy Standards,” 75
Fed. Reg. 25,324 (May 7, 2010).

(C) Related cases: Each of the petitions for review consolidated under No.
10-1092 is related. In addition, pursuant to this Court’s prior orders, this case (No.
10-1092) will be argued before the same panel as the consolidated actions in Nos.

09-1322, 10-1167, and 10-1073.

DATED:  September 1, 2011 /s/ Eric G. Hostetler
Counsel for Respondents
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GLOSSARY
BACT Best Available Control Technology
CAA Clean Air Act or the Act
CAFE Corporate Average Fuel Economy
CH,4 Methane
h CO,e Carbon dioxide equivalent
z CO, Carbon dioxide
L | |
E EPA Environmental Protection Agency
: EPCA Energy Policy and Conservation Act
8 FLRA Federal Labor Relations Authority
n HFCs Hydrofluorocarbons
L MEMA Motor & Equip. Mfts. Ass'n
a N,0 Nitrous oxide
E NHTSA National Highway Traffic Safety Administration
m NRDC Natural Resources Defense Council
q OMB Office of Management and Budget
E PFCs Perfluorocarbons
LU PRA Paperwork Reduction Act
g PSD Prevention of significant deterioration

RFA Regulatory Flexibility Act
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RIA Regulatory Impact Analysis
RTC Response to Comments

SFs Sulfur hexafluoride

TSD Technical Support Document
UMRA Unfunded Mandates Reform Act

-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

X1




-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 14 of 171

JURISDICTION

The consolidated petitions for review of the Clean Air Act regulations at
issue were timely filed pursuant to 42 U.S.C. §7607(b). The Court does not need
to scrutinize the standing of all Petitioners since at least some Petitioners appear to
have adequately alleged standing based on asserted injuries as fleet purchasers of
motor vehicles. See Ind. Br. at 10, State Br. at 13-14.

STATUTES AND REGULATIONS
Pertinent statutory and regulatory provisions are set forth in the addendum.
STATEMENT OF ISSUES

Section 202(a)(1) of the Clean Air Act (“CAA” or “the Act”), 42 U.S.C. §
7521(a)(1), provides that EPA “shall” promulgate standards for emissions of
pollutants from new motor vehicles if the EPA Administrator finds that such
emissions contribute to air pollution that may “reasonably be anticipated to
endanger public health or welfare.” EPA has found that emissions of greenhouse
gases from new motor vehicles contribute to air pollution that may “reasonably be
anticipated to endanger public health or welfare.” See generally “Endangerment
and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of
the Clean Air Act,” 74 Fed. Reg. 66,496 (Dec. 15, 2009) (“Endangerment Finding”)
[JAO1014]. Against that background, this case raises the following issues:

1. Whether EPA appropriately prescribed standards for greenhouse gas
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emissions from new motor vehicles following its Endangerment Finding, when
Section 202(a) of the Act provides that EPA “shall” promulgate such standards if
such a finding is made?

2. Whether EPA had discretion, based on the triggering of separate CAA
programs (such as prevention-of-significant deterioration) that apply automatically
to stationary sources of any pollutant subject to regulation under the Act, to refuse
to comply with the CAA’s requirement that the Agency promulgate standards for
greenhouse gas emissions from new motor vehicles once endangerment was
found?

3. Whether EPA had discretion, based on the relative amount of the
endangerment that may be averted through promulgation of vehicle standards
alone, to refuse to comply with the CAA’s requirement to issue standards for
greenhouse gas emissions from new motor vehicles once endangerment was
found?

4. Whether EPA had discretion, based on the authority of the National
Highway Traffic and Safety Administration (“NHTSA”) to set fuel economy
standards under the Energy Policy and Conservation Act (“EPCA”), to refuse to
comply with the CAA’s separate and independent direction to promulgate

greenhouse gas emission standards for new motor vehicles once endangerment was
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found?

5. Whether EPA reasonably promulgated greenhouse gas emission
standards for new model year 2012-2016 light-duty vehicles in coordination with
NHTSA'’s promulgation of fuel economy standards under EPCA, so as to ensure
consistent federal and state requirements concerning light-duty vehicle greenhouse
gas emissions and fuel economy?

STATEMENT OF THE CASE
I. Nature of the Case

This case concerns consolidated challenges to the first-ever national
regulatory program to reduce greenhouse gas emissions from new motor vehicles.
Elevated concentrations of greenhouse gases in the atmosphere are causing
changes in the Earth’s climate. Climate change is one of the most significant and
profound threats to public health and the environment. See generally
Endangerment Finding, 74 Fed. Reg. at 66,516-36 [JA01034-54]. The key risks
and effects of climate change projected to occur for current and future generations
include, but are not limited to, more frequent and intense heat waves, degraded air
quality, heavier and more intense storms and flooding, increased drought, greater
sea level rise, ocean acidification, harm to agriculture, and harm to wildlife and

ecosystems. /d.
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Section 202 of the CAA requires EPA to prescribe standards for air
pollutant emissions from new motor vehicles where EPA finds that such emissions
contribute to air pollution that may reasonably be anticipated to endanger public
health or welfare. 42 U.S.C. § 7521. Such a finding is commonly referred to as an
“endangerment finding.”

After EPA initially denied in 2003 a petition for rulemaking to regulate
greenhouse gas emissions from new motor vehicles based on an alleged lack of
statutory authority and various policy grounds, the Supreme Court ruled that EPA’s
denial of the petition was arbitrary and capricious. Massachusetts v. EPA, 549
U.S. 497, 518 (2007) (“Massachusetts”). The Court held that greenhouse gases are
air pollutants regulated by the Act and directed EPA to make an endangerment
determination based on the available science or to explain why it could not do so.
Id. at 533. The Court further affirmed that Section 202(a) imposes a
nondiscretionary duty upon EPA to promulgate greenhouse gas emission standards
for new motor vehicles should EPA make a positive endangerment finding. /d.

In response to Massachusetts, EPA determined, based on an exhaustive
review and analysis of the science, that emissions of greenhouse gases from new
motor vehicles do contribute to air pollution that is reasonably anticipated to

endanger the public health and welfare of current and future generations in the
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United States. See Endangerment Finding [JA01014]. After making its
Endangerment Finding, EPA promulgated the emission standards at issue for new
model year 2012-2016 light-duty vehicles (cars and light trucks). 75 Fed. Reg.
25,324 (May 7, 2010) (“the Vehicle Rule”) [JA00337]. These standards will result
in significant reductions in greenhouse gas emissions from these vehicles.

The light-duty vehicle standards were promulgated in coordination with
NHTSA'’s promulgation of fuel economy standards under EPCA to ensure that the
standards are consistent with one another, as well as consistent with a separate set
of California standards previously adopted by 13 States and the District of
Columbia.

EPA’s Vehicle Rule is challenged by business interests, certain States, and
some public interest groups.' Other business interests, States, and public interest
groups have intervened in support of EPA. Not one vehicle manufacturer actually
subject to the challenged standards has sought or supported judicial review of the
Vehicle Rule. In fact, vehicle manufacturers who are subject to the challenged
standards have intervened in support of EPA’s Vehicle Rule. The petitioners do

not contest the content of the vehicle emission standards in any respect, but instead

1 NHTSA has been identified as a Respondent in petitions for review, but
Petitioners have made clear they do not challenge any aspect of NHTSA’s fuel
economy standards under EPCA. These standards should therefore be summarily
affirmed.
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seek to topple the Vehicle Rule solely to prevent regulation of stationary sources
of greenhouse gases pursuant to separate CAA programs that automatically apply
once greenhouse gases are regulated anywhere under the Act.

II.  Statutory Background

A. The Clean Air Act

The purpose of the CAA, 42 U.S.C. §§ 7401-7671q, is “to protect and
enhance the quality of the Nation’s air resources so as to promote the public health
and welfare and the productive capacity of its population,” 42 U.S.C. § 7401(b).

1. Regulation of Mobile Sources

Title II of the CAA, 42 U.S.C. §§ 7521-7590, establishes a regulatory
framework for controlling air pollution from motor vehicles and other mobile
sources. Under section 202(a), EPA “shall” prescribe regulations establishing
standards for “the emission of any air pollutant from any class or classes of new
motor vehicles or new motor vehicle engines, which in [the Administrator’s]
judgment cause, or contribute to, air pollution which may reasonably be anticipated
to endanger public health or welfare.” 42 U.S.C. § 7521(a). Once EPA makes
such an “endangerment finding,” the Act requires EPA to issue emission standards
for new motor vehicles and engines, after considering the time necessary to

develop and apply the requisite technology to meet the standards, and the cost of
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compliance with the standards within the set time period. Id. § 7521(a)(2).

States are generally preempted from adopting their own motor vehicle
standards. CAA Section 209(a), 42 U.S.C. § 7543(a). However, Section 209(b) of
the Act allows EPA to waive preemption for the State of California. 42 U.S.C.

§ 7543(b). In making a Section 209(b) waiver determination, EPA must consider
whether California standards are in the aggregate at least as protective as federal
standards, address extraordinary and compelling conditions in the State, and are
otherwise consistent with the CAA. Id. Pursuant to Section 177 of the Act, other
States may then adopt standards identical to California’s standards. 42 U.S.C.
§ 7507.

2. Stationary Sources of Air Pollutants

Stationary sources of air pollutants — as opposed to mobile sources — are not
regulated under CAA Title II, but are regulated through separate statutory
programs. Among these programs, Congress added the prevention-of-significant-
deterioration (“PSD”) program to Title I of the Act when it amended the Act in
1977. 42 U.S.C. §§ 7470-7492. The primary requirement of the PSD program is a
pre-construction permit requirement for certain stationary sources of air pollutants,
under which the source is obligated to install and operate pollution controls. 42

U.S.C. § 7475. Generally speaking, a “major emitting facility” may not be



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 21 of 171

constructed or modified without first obtaining a PSD permit. 42 U.S.C.

§ 7475(a). The Act defines a “major emitting facility” as a stationary source that
emits or has the potential to emit more than 100 or 250 tons (depending on the type
of source involved) per year of “any air pollutant.” 42 U.S.C. § 7479(1). A
modification of an existing major emitting facility is defined by statute as a
physical change or change in the method of operation that results in an increase in
the amount of any air pollutant. 42 U.S.C. §§ 7479(2)(C), 7411(a)(4).

Consistent with these statutory provisions and applicable case law (see
Alabama Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979)), under longstanding
EPA regulations the PSD permit requirement is triggered, inter alia, by greater-
than-threshold emissions of “[a]ny pollutant that otherwise is subject to regulation
under the Act.” 40 C.F.R. §§ 52.21(b)(50)(iv), 52.21(a)(1)-(2); see also id.

§ 51.166(a)(49)(iv), 51.166(a)(1). Once the PSD permit requirement is triggered,
the substantive requirements of the permitting program then apply to “each
pollutant subject to regulation” under the Act. 42 U.S.C. § 7475(a)(4) (emphasis
added) (facility must use “best available control technology” (“BACT”) for “each
pollutant subject to regulation under [the Act]”).

Determinations as to what constitutes BACT for particular facilities are

made by the relevant state or federal permitting authority on a case-by-case basis.
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42 U.S.C. § 7475(a); 40 C.F.R. §§ 52.21(a)(2), (j). BACT determinations must
take into account, among other things, economic impacts and other costs. 42
U.S.C. § 7479(3).

Title V of the Act, 42 U.S.C. §§ 7661-7661f, establishes an operating permit
program covering stationary sources of air pollution. Under this “Title V” permit
program, all CAA requirements applicable to a particular source are consolidated
in a single, comprehensive permit. The permit requirement applies to, among
others, any “major source” within the meaning of section 501(2) of the Act, 42
U.S.C. § 7661(2), which includes, inter alia, stationary sources that emit or have
the potential to emit 100 tons per year of any air pollutant. CAA § 302(j), 42
U.S.C. § 7602()).

B. The Energy Policy and Conservation Act

The Energy Policy and Conservation Act (“EPCA”) has different purposes
than the CAA: while the CAA is directed at reducing air pollution, EPCA’s
purpose is conservation of fuel. EPCA as amended, among other things, directs
the Secretary of Transportation to prescribe corporate average fuel economy
(“CAFE”) standards for new automobiles. 49 U.S.C. § 32902(a). The Secretary
has delegated that authority to NHTSA.

NHTSA promulgates average fuel economy standards applicable to each
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manufacturer’s fleet of vehicles. CAFE standards “shall be the maximum feasible
average fuel economy level that the Secretary decides the manufacturers can
achieve in [a] model year.” 49 U.S.C. § 32902(a). Separate CAFE standards for
passenger cars and light trucks must be set by regulation for each model year, and
must be promulgated “[a]t least 18 months before the beginning of each model
year.” Id.

II1. Regulatory Background

A. The Supreme Court’s Decision in Massachusetts

In 1999, EPA received a petition for rulemaking which contended that EPA
must regulate greenhouse gas emissions from new motor vehicles under CAA
Section 202. Massachusetts, 549 U.S. at 510. EPA denied that request in 2003,
concluding that the CAA did not authorize EPA to regulate greenhouse gases to
address global climate change, and that even if it had the authority, it would be
unwise for a variety of policy reasons to exercise that authority. /d. at 511. In
Massachusetts, the Supreme Court rejected these arguments and concluded that
EPA had improperly denied the petition. The Court held that greenhouse gases are
air pollutants within the meaning of the Act and directed EPA to make an
endangerment determination based on its consideration of the science or explain

why it could not do so. 549 U.S. at 528-35. The Court explained that if EPA were

10
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to make a finding of endangerment, then “the [CAA] requires the Agency to
regulate emissions [of greenhouse gases| from new motor vehicles.” 549 U.S. 533
(emphasis added).

In denying the petition for rulemaking, EPA had contended, among other
things, that it should not regulate greenhouse gas emissions from motor vehicles
because doing so would require it to tighten fuel economy standards, a task
assigned to NHTSA pursuant to EPCA. Id. at 531-32. The Supreme Court
rejected this basis for refusing to engage in section 202(a) rulemaking. The Court
explained that NHTSA'’s authority under EPCA “in no way licenses EPA to shirk
its environmental responsibilities,” and that EPA’s obligations under the CAA are
“wholly independent of [NHTSA’s] mandate to promote energy efficiency.” Id. at
532. The Court noted that while “[t]he two obligations may overlap, there is no
reason to think the two agencies cannot both administer their obligations and yet
avoid inconsistency.” Id.

B. The Endangerment Finding

Acting in accordance with the Supreme Court’s instructions, EPA conducted
an exhaustive review of the relevant science and published findings concerning
whether greenhouse gas emissions from motor vehicles contribute to air pollution

which may reasonably be anticipated to endanger public health or welfare. 74 Fed.

11
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Reg. 66,496 [JA01014]. EPA began by defining the “air pollution” referenced in
section 202(a) to be the atmospheric mix of six long-lived and directly-emitted
greenhouse gases: carbon dioxide (CO,), methane (CH,), nitrous oxide (N,O),
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulfur hexafluoride
(SF¢). Id. at 66,497, 66,516-22 [JA01015, JA01034-40]. EPA then found that this
air pollution may “reasonably be anticipated both to endanger public health and to
endanger public welfare.” Id. at 66,497 [JA01015]. EPA concluded, among other
things, that anthropogenic emissions of greenhouse gases are causing atmospheric
levels of greenhouse gases in our atmosphere to rise to levels essentially
unprecedented in human history and that the accumulation of greenhouse gases in
our atmosphere is unequivocally exerting a warming effect on the climate. /d. at
66,517 [JA01035]. EPA further concluded that the adverse risks and effects of
climate change projected to occur for current and future generations include, but
are not limited to, more frequent and intense heat waves, degraded air quality,
more intense storms, increased drought, greater sea level rise, harm to agriculture,
and harm to wildlife and ecosystems. Id. at 66,497-99, 66,516-36 [JA01015-17,
JA01034-54].

EPA then made findings pertaining to the “cause or contribute” criterion in

section 202(a). EPA defined the relevant “air pollutant” as “the aggregate group of

12
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the same six long-lived and directly-emitted greenhouse gases . . ..” 74 Fed. Reg.
at 66,536 [JA01054]. EPA found that emissions of this “air pollutant” from new
motor vehicles and new motor vehicle engines “contribute” to the “air pollution”
for which the endangerment finding was made. Id. at 66,499, 66,537-45
[JAO1017, JA01055-63]. Collectively, EPA’s effects and contribution findings are
referred to as the “Endangerment Finding.” Numerous parties have challenged the
Endangerment Finding. These challenges have been consolidated under Case No.
09-1322. They are the subject of separate briefing, but will be heard together with
this case.

C. The Vehicle Rule

Once EPA makes a positive endangerment finding for particular pollutants,
CAA sections 202(a)(1) and (2) require EPA to issue emission standards for motor
vehicles addressing emissions of those pollutants. 42 U.S.C. § 7521(a)(1), (2).
Having made its Endangerment Finding for greenhouse gases, EPA accordingly
promulgated greenhouse gas emission standards for new light-duty vehicles for
model years 2012-2016. 75 Fed. Reg. 25,324 (May 7, 2010) (“the Vehicle Rule”)
[JA00337]. EPA did so as part of a joint rulemaking with NHTSA, which
simultaneously promulgated fuel economy standards under EPCA for the same

vehicles. As part of that joint rulemaking, EPA and NHTSA developed a joint

13
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technical analysis of (among other things) available technologies and their costs
and effectiveness. Id. at 25,348-96 [JA00348-96]; Joint Technical Support
Document [JAO1595]. Each agency then developed final standards under its
separate and independent statutory authority.

Promulgating the greenhouse gas standards as part of a joint rulemaking
with NHTSA furthered a carefully designed federal policy of establishing
consistent, harmonized, and streamlined federal and state requirements that will
reduce greenhouse gas emissions and improve fuel economy for light-duty vehicles
sold in the United States, while allowing automakers to sell a single fleet of light-
duty vehicles nationally. 75 Fed. Reg. at 25,326/2 [JA00339]; 74 Fed. Reg. 24,007
(May 22, 2009) [JA00934]. This policy is commonly referred to as the “National
Program.”2

The National Program recognizes the close relationship between improving
fuel economy and reducing greenhouse gas emissions. 75 Fed. Reg. at 25,327/1

[JA00340]. The amount of carbon dioxide tailpipe emissions is generally constant

2 State Petitioners assert that the “reason EPA joined NHTSA in promulgating
[the Vehicle Rule] was to trigger its authority to regulate stationary sources.” See
State Br. at 17. Their assertion, however, lacks any record foundation and grossly
mischaracterizes the purpose of the National Program. As stated above, the sole
intent and purpose of the National Program was to establish consistent,
harmonized, and streamlined federal and state requirements related to motor
vehicle fuel efficiency and greenhouse gas emissions and to allow automakers to
produce one single fleet of light-duty vehicles nationally.

14
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per gallon combusted of a given type of fuel. /d. Thus, the more fuel efficient a
vehicle is, the less fuel it burns to travel a given distance. Id. The less fuel it
burns, the less carbon dioxide it emits in traveling that distance. /d. Therefore, the
same technologies that reduce fuel consumption also reduce tailpipe carbon
dioxide emissions. /d.

The Vehicle Rule greenhouse gas emission standards are consistent with, but
are separate from, NHTSA'’s fuel economy standards. As a result of certain
differences between the CAA and EPCA, EPA'’s standards are projected to result in
47 percent greater overall greenhouse gas emission reductions over the lifetime of
model year 2012-2016 vehicles compared with the corresponding NHTSA fuel
economy standards. 75 Fed. Reg. at 25,490, Table II1.F.1-2 [JA00503]; 75 Fed.
Reg. at 25,636, Table IV.G.1-4 [JA00649]. One important difference is that the
Vehicle Rule standards encompass reductions in greenhouse gases that can be
achieved by air-conditioning system improvements, which NHTSA did not believe
it had statutory authority to address in establishing fuel economy standards. Id. at
25,342/2 [JA00355]. In addition, the CAA allows various compliance flexibilities
(among them certain credit generating and unlimited transferring mechanisms) not
present in EPCA. Id. at 25,339-51 and 25,331, n.24 [JA00352-64, JA00344].

Conversely, EPCA allows a manufacturer to pay a defined civil penalty in lieu of

15
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meeting CAFE standards, while the CAA does not allow similar departures from
Section 202 emission standards. 75 Fed. Reg. at 25,342 [JA00355].

EPA’s Vehicle Rule generally requires each manufacturer to meet its own
fleet-wide emission standard for cars, and separately, for light trucks, based on the
vehicles the manufacturer chooses to produce each year. /d. at 25,405 [JA00418].
These fleet-wide standards are based on a carbon dioxide (“CO,") emissions target
for each vehicle in a manufacturer’s fleet, with the vehicle-specific targets
calculated based on the size of each vehicle, and with larger vehicles having larger
CO, targets. Id. at 25,336-37, 25,686 (40 C.F.R. § 86.1818-12) [JA00349-50,
JA00699]. The fleet-wide standard is then set as a production-weighted average of
each manufacturer’s vehicle fleet. The Rule also sets separate standards to cap
tailpipe emissions of the potent greenhouse gases nitrous oxide and methane. /d. at
25,421-24 [JA00434-37].

The standards provide a number of compliance flexibilities to manufacturers
intended to reduce the overall cost of the program without compromising overall
environmental objectives. 75 Fed. Reg. at 25,338-41 [JA00351-54].

Manufacturers may earn credits toward meeting their fleet-wide standards by,

among other things, improving air conditioning systems to increase system

16
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efficiency and reduce hydrofluorocarbon’ refrigerant leakages, utilizing certain
innovative technologies, and generating early credits based on improved
performance in model years 2009-2011 (the model years before the standards
apply). Id. at 25,424-44 [JA00437-57].

EPA expects that automobile manufacturers will be able to meet the light-
duty vehicle greenhouse gas standards by utilizing already available technologies
more broadly across the light-duty fleet. 75 Fed. Reg. at 25,328 [JA00340]. These
technologies include improvements to engines, transmissions, and vehicles,
including improvements in air conditioning systems, and increased use of hybrids.
1d.

D. California Greenhouse Gas Standards and the Alternative
Compliance Option

Prior to promulgation of EPA’s Vehicle Rule, the State of California in 2004
approved greenhouse gas standards for new light-duty vehicles sold in California
for model years 2009 through 2016. In July 2009, EPA granted California’s
request under CAA section 209(b), 42 U.S.C. § 7543(b), for a waiver of CAA

preemption for these state standards. 74 Fed. Reg. 32,744 (July 8, 2009).*

3 Hydrofluorocarbons are potent greenhouse gases that are used as a
refrigerant in vehicle air conditioners. NHTSA had no authority to address them
under EPCA. See 75 Fed. Reg. at 25,424-25 [JA00437-38], 74 Fed. Reg. 49,454,
49,459/3 (Sept. 28, 2009) [JA00006].

4 Petitions for review of EPA’s waiver decision were denied by this Court on

17
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Thirteen States and the District of Columbia, comprising approximately 40 percent
of the U.S. light-duty vehicle market, have adopted California’s standards, as they
are permitted to do by CAA section 177,42 U.S.C. § 7507. 75 Fed. Reg. at 25,327
[JA00340].

In May 2009, California announced its commitment to take several actions
in support of the National Program, including revising its program for model year
2012-2016 standards to provide that compliance with the EPA model year 2012-
2016 greenhouse gas standards would be deemed compliance with California’s
corresponding greenhouse gas standards. /d. at 25,327-28 [JA00340-41]. This
“alternative compliance option” would allow automakers to meet the two Federal
programs (EPA’s greenhouse gas standards and NHTSA'’s fuel economy
standards), and California’s requirements as well, through a single national fleet of
vehicles. California proceeded to revise its 2004 regulations in accordance with
this commitment. Cal. Code Regs. Tit. 13, § 1961.1.

Without EPA’s Vehicle Rule, California would not have offered this
alternative compliance option. 75 Fed. Reg. at 25,402/1-2 [JA00415]; February
23, 2010 Letter, Docket No. EPA-HQ-OAR-2009-0472-11400 [JAO1148]. Absent

the alternative compliance option, each auto manufacturer would have been faced

standing and mootness grounds. Chamber of Commerce v. EPA, 642 F.3d 192
(D.C. Cir. 2011).

18
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with the costly prospect of manufacturing at least two fleets of vehicles (and
possibly more) for domestic sale, one that met California’s more stringent
standards for sale in California and in each of the States that adopted California
standards, and a national fleet that met the less stringent national CAFE standards.
75 Fed. Reg. at 25,326/2 [JA00339].

E. Forthcoming EPA Section 202 Rulemakings Addressing
Greenhouse Gas Emissions from New Motor Vehicles

Beyond the Vehicle Rule, EPA has been engaged in two additional Section
202(a)(1) rulemaking efforts addressing greenhouse gas emissions from new motor
vehicles, consistent with its mandatory legal obligations having made the
Endangerment Finding. In furtherance of the National Program, these rulemaking
efforts have been conducted jointly with NHTSA'’s establishment of fuel economy
standards.

First, on August 9, 2011, EPA and NHTSA signed final greenhouse gas
emission and fuel economy standards for medium and heavy-duty vehicles for
model years 2014 through 2018, and for new engines installed in those vehicles.

76 Fed. Reg. 57,016 (Sept. 15,2011) [JAO1119]. These medium and heavy-duty

5 Among other differences between California and CAFE standards,
California standards are not expressed as attribute-based, manufacturer-specific
standards determined by a manufacturer’s fleet of vehicles, and do not recognize
credits for use of flexible fuel vehicles that are available under EPCA and the
CAFE standards. Cal. Code Regs. Tit. 13, § 1961.1; 75 Fed. Reg. at 25,546/3,
25,665-66 [JA00559, JA00678-79].

19
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vehicles include the largest pickup trucks and vans, and all types of work trucks
and buses. Second, EPA and NHTSA have announced their intent to conduct a
joint rulemaking to establish greenhouse gas emissions and fuel economy
standards for light-duty vehicles for model years 2017 through 2025. 75 Fed. Reg.
62,739 (Oct. 13,2010) [JAO1114]; 76 Fed. Reg. 48,754 (Aug. 9, 2011) [JAO1118].
The agencies intend to propose greenhouse gas emissions reductions and fuel
economy improvements that go well beyond what is achieved by the model year
2012-2016 standards challenged here.® In other words, the Vehicle Rule represents
only EPA’s first step in reducing motor vehicle greenhouse gas emissions. Thus,
the cumulative greenhouse gas emission reductions that will follow from EPA’s
positive Section 202(a) endangerment finding will ultimately be far greater than
the reductions achieved just by the present Vehicle Rule.

F. EPA Actions Concerning the Stationary Source PSD Program

Once a pollutant becomes subject to regulation under any provision of the
CAA (including the Act’s mobile source provisions), the Act’s PSD requirements
become automatically applicable to stationary sources’ emissions of those

pollutants as well. 42 U.S.C. §§ 7475(a)(4), 7479(1); 67 Fed. Reg. 80,186, 80,240

6 EPA currently intends to propose standards that would be projected to
achieve, on an average industry fleet-wide basis, greenhouse gas reductions that
would be equivalent to 54.5 miles per gallon if all of the CO, emission reductions
were achieved with fuel economy technology. 76 Fed. Reg. at 48,759/3
[JAO1119].

20
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(Dec. 31, 2002). Thus, promulgation of the Vehicle Rule indirectly triggered
regulation of greenhouse gas emissions by stationary sources under this separate
statutory program, as it marked the first time that greenhouse gases became subject
to regulation under the Act. See 75 Fed. Reg. 17,004, 17,019/3 (Apr. 2, 2010)
(“the Timing Decision”) [JA01070]. Likewise, once greenhouse gases became a
pollutant subject to regulation under the Act, major sources of greenhouse gases
became subject to CAA Title V. 42 U.S.C. §§ 7661(2), 7661a.

EPA has taken certain actions to address the general implementation of PSD
and Title V requirements for greenhouse gases, once such regulation is triggered
by operation of the statute. While these actions are independent of the Vehicle
Rule itself, some understanding of these actions is useful for context.

First, in 2008, EPA issued an interpretive memorandum concerning when a
pollutant is considered “subject to regulation” under the Act for purposes of
determining when the PSD program applies to emissions of that pollutant.’
Congress explicitly stated in the Act, and EPA regulations have accordingly long
provided, that the PSD program and its provisions apply to emissions of “any air

pollutant” that is subject to regulation under the Act. 42 U.S.C. §§ 7475(a),

7 See Memorandum from Stephen L. Johnson, Administrator, EPA, dated
December 18, 2008, entitled “EPA's Interpretation of Regulations that Determine
Pollutants Covered By Federal Prevention of Significant Deterioration (PSD)
Permit Program.” [SJA13].

21
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7475(a)(4), 7479; 40 C.F.R. § 52.21(b)(1), (b)(2), (b)(50)(1v), ()(2)-(3). In the
PSD Interpretive Memo, EPA explained that mere monitoring and reporting
requirements under the Act were insufficient to make a pollutant “subject to
regulation” and that a pollutant is not “regulated” within the meaning of the Act
unless it is covered by an EPA regulation that requires actual control of emissions.
The Agency ultimately concluded in a 2010 refinement of that interpretation, after
reconsideration, that greenhouse gases will become “subject to regulation” under
the Act for the first time when the limitations on greenhouse gas emissions adopted
in the Vehicle Rule actually take effect on January 2, 2011. See Timing Decision,
75 Fed. Reg. 17,004 [JAO1065]. Thus, pursuant to the Act and as explained in the
Timing Decision, greenhouse gas emissions would be “subject to regulation” for
purposes of PSD applicability on that date. 75 Fed. Reg. at 17,019/3 [JA01070].
EPA recognized that immediately implementing PSD (as well as Title V)
permit requirements for all new or modified stationary sources emitting major
amounts of greenhouse gases (at the statutory thresholds of 100 and 250 tons per
year) would be administratively impracticable due to the enormous number of
sources that emit more than the threshold volumes of greenhouse gases. Following
consideration of extensive public comments, EPA thus promulgated the “Tailoring

Rule” to establish an effective process by which permit requirements for
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greenhouse gases can be phased in over time. 75 Fed. Reg. 31,514 (June 3, 2010)
[JAO1071]. Petitions for review challenging the Tailoring Rule and Timing
Decision have been consolidated under No. 10-1073 and will be briefed separately
but heard with this case.

Both the Tailoring Rule and the Timing Decision are palliative actions: they
postpone regulatory burdens that would exist absent their promulgation. In the
Tailoring Rule, EPA reduced the initial burdens on the regulated community that
result from the statutorily-mandated application of PSD and Title V to greenhouse
gases by administratively raising the thresholds at which these programs would
otherwise apply to sources that emit greenhouse gases. In the Timing Decision,
EPA interpreted the term “subject to regulation” conservatively, such that the PSD
and Title V programs were not considered triggered by either longstanding
reporting and monitoring requirements for greenhouse gases or immediately upon
the promulgation of the Vehicle Rule; rather, EPA determined that greenhouse
gases would not become “subject to regulation” until the date on which the first
model year 2012 cars became subject to the standards in the Vehicle Rule —
January 2, 2011.

STANDARD OF REVIEW

Challenged portions of a final rule under the CAA may not be set aside

23



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 37 of 171

unless they are “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law” or are in excess of EPA's “statutory jurisdiction, authority, or
limitations.” 42 U.S.C. § 7607(d)(9).

This standard presumes the validity of agency action, and a reviewing court
is to uphold an agency action if it satisfies minimum standards of rationality.
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 520-21 (D.C.
Cir. 1983); Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cir. 1976). Where EPA has
considered the relevant factors and articulated a rational connection between the
facts found and the choices made, its regulatory choices must be upheld. Motor
Vehicle Mfrs. Ass m v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
The Court is not “to substitute its judgment for that of the agency.” Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

Judicial deference also extends to an agency’s interpretation of a statute it
administers. United States v. Mead Corp., 533 U.S. 218, 227-31 (2001); Chevron,
U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-45 (1984). Under Chevron, if Congress
has “directly spoken to the precise question at issue,” that intent must be given
effect. 467 U.S. at 842-43. However, “if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’s

answer is based on a permissible construction of the statute.” Id. at 843.
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Judicial review of certain CAA rules, including the one at issue, must be
premised “exclusively” on the administrative record underlying the rule. 42 U.S.C.
§ 7607(d)(7)(A).

SUMMARY OF ARGUMENT

EPA’s greenhouse gas emission standards for light-duty vehicles fully
comport with the requirements of Section 202 of the Clean Air Act and the
Supreme Court’s ruling in Massachusetts. These landmark standards will achieve
significant greenhouse gas reductions from one of the largest domestic source
categories for these pollutants. Atmospheric concentrations of greenhouse gases
endanger public health and welfare by causing or contributing to climate change.
EPA reasonably promulgated vehicle greenhouse gas emission standards in
coordination with NHTSA’s promulgation of fuel economy standards under EPCA
to ensure consistent federal and state requirements for mobile sources relating to
fuel economy and greenhouse gases.

Petitioners themselves are not subject to these standards and do not
challenge any substantive aspect of them. Instead, they contend that EPA should
have declined to promulgate any vehicle emission standards because separate
statutory programs automatically impose permitting requirements on stationary

sources once greenhouse gases are subject to regulation anywhere under the Act.
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This argument lacks merit and ignores that Section 202 unequivocally directs EPA
to set greenhouse gas vehicle emission standards following an endangerment
finding.

EPA did consider, and appropriately rejected, Petitioners’ suggestion that
EPA conduct assessments, as part of the vehicle standard rulemaking, of the
burdens on stationary sources associated with having to comply with separate
statutory programs. As EPA explained, such analyses were not required by
Section 202 and would not have provided EPA with any information relevant to
the statutory criteria or applicable content of the vehicle emission standards that
EPA had a nondiscretionary duty to promulgate. EPA further indicated that it
would consider Petitioners’ concerns related to burdens of complying with separate
Clean Air Act programs in other administrative proceedings focused specifically
on the implementation of those programs. EPA subsequently did just that in the
Tailoring Rule.

Contrary to Petitioners’ characterizations, EPA’s vehicle standards will
achieve significant and important reductions of greenhouse gas emissions. In any
event, EPA did not have discretion to decline to promulgate any emission
standards at all once it found endangerment. Likewise, EPA had no discretion to

decline to promulgate standards based upon NHTSA'’s independent authority to set
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vehicle fuel economy standards under EPCA. Indeed, the Supreme Court made
this clear in Massachusetts.

Petitioners’ brief also contains attacks on EPA’s Endangerment Finding and
EPA’s separate actions implementing PSD program requirements. These
challenges are not properly brought in this case. We address the substance of
Petitioners’ arguments with respect to these separate EPA actions in the appropriate
cases, which have been procedurally coordinated with this one.

In short, Petitioners have identified no defect whatsoever in EPA’s vehicle
emission standards. These important and required standards should be upheld.

ARGUMENT
I. EPA'’s Vehicle Rule Comports With Congress’ Direction.

CAA Section 202 establishes a two-step path governing regulation of
emissions from new motor vehicles. 42 U.S.C. § 7521. In the first step, pursuant
to Section 202(a)(1), EPA is to determine whether, in the Administrator’s
“judgment,” emissions of “any air pollutant” from motor vehicles “cause or
contribute” to “air pollution which may reasonably be anticipated to endanger
public health or welfare.” 42 U.S.C. § 7521(a)(1). In the second step, if the
Administrator determines that such an endangerment to health or welfare exists,

EPA is required to issue standards for such emissions, id., taking into account the
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cost and technological factors set forth separately in subsection 202(a)(2), 42
U.S.C. § 7521(a)(2).

Prior to promulgating the Vehicle Rule, EPA determined that greenhouse
gases may “reasonably be anticipated both to endanger public health and to
endanger public welfare,” and that emissions of these greenhouse gases from new
motor vehicles “contribute” to the air pollution that may be reasonably anticipated
to endanger public health and welfare. 74 Fed. Reg. at 66,497-99, 66,523-45
[JAO1015-17, JA01041-63].

Having made this positive Endangerment Finding, EPA had a
nondiscretionary duty under Section 202(a) to promulgate standards for the vehicle
emissions contributing to the endangerment. EPA’s Vehicle Rule fulfills EPA’s
nondiscretionary duty to promulgate such standards with respect to model year
2012-2016 light-duty vehicles. These standards will provide significant cost-
effective reductions in greenhouse gases, and automobile manufacturers will be
able to meet these standards using already available technologies. 75 Fed. Reg. at
25,328, 25,535-36 [JA00341, JA00348-49]. No automobile manufacturer has
challenged the Vehicle Rule.

A.  EPA Appropriately Promulgated Emission Standards That It
Had a Nondiscretionary Duty to Promulgate.

Petitioners mount no challenge to any substantive aspect of the vehicle
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emission standards EPA has promulgated. Instead, they contend that EPA should
have declined to establish any emission standards for vehicles, because once
greenhouse gas emissions from mobile sources are regulated under CAA Section
202, then stationary sources of greenhouse gases will automatically become subject
to the Act’s PSD and Title V permitting requirements by operation of statute. See
Ind. Br. at 17.

Nothing in Section 202 of the Act, however, provides EPA with discretion to
decline to set emission standards for mobile sources of air pollutants that EPA has
found contribute to the air pollution that endangers public health and welfare,
based on consequences for stationary sources under separate statutory programs
also intended to protect public health and welfare. Congress’ direction in Section
202 1s unambiguous. Congress specified that EPA “shall” promulgate emission
standards once it makes an Endangerment Finding. The word “shall” is a
command that admits of no discretion. Ass’n of Civilian Technicians v. FLRA, 22
F.3d 1150, 1153 (D.C. Cir. 1994). Put simply, once a positive endangerment
finding is made, EPA then has a nondiscretionary obligation to promulgate
emission standards.

To the extent there was any doubt that Section 202 means what it says, the

Supreme Court specifically addressed the scope of Section 202 in Massachusetts
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and confirmed the nondiscretionary nature of EPA’s duty to promulgate emission
standards following an endangerment finding: “If EPA makes a finding of
endangerment, the [CAA] requires the Agency to regulate emissions of the
deleterious pollutant from new motor vehicles.” 549 U.S. at 533 (emphasis added).
In the Tailoring Rule case, State Petitioners themselves concede this point. See
State Petitioners’ Brief in Case Nos. 10-1073 et al. at 12-13 (quoting relevant
passage in Massachusetts and conceding that “if EPA makes a finding of
endangerment, the [CAA] requires the Agency to regulate emissions of the
deleterious pollutant from new motor vehicles.”) (emphasis added).

EPA did not “misunderstand” (Ind. Br. at 12) Massachusetts in promulgating
emission standards that the Supreme Court confirmed EPA was “required” to
promulgate. 549 U.S. at 533. Industry Petitioners emphasize that Massachusetts
did leave open the possibility that EPA would be unable to make an endangerment
finding for reasons grounded in the statute or based on scientific uncertainties. Ind.
Br. at 13. But EPA has now made an endangerment finding for reasons grounded
in the statute and the science. Having made its endangerment finding, EPA had no
discretion to decline to promulgate emission standards.

In short, Section 202 unequivocally directs EPA to promulgate emissions

standards following an endangerment finding. Petitioners’ position that
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promulgating Section 202 standards following an endangerment finding somehow
“violates . . . statutory requirements” is nonsensical and stands Section 202 on its
head. See Ind. Br. at 11.

B. CAA Section 202(a)(2) Does Not Require EPA to Assess Indirect
Stationary Source Impacts Arising From the Automatic
Implementation of Other Statutory Programs.

Petitioners contend that EPA should at least have assessed, prior to
promulgating the Vehicle Rule, indirect burdens to stationary sources of air
pollution or to permitting authorities that would arise in connection with the
automatic application of separate PSD and Title V permitting requirements, once
greenhouse gases became subject to regulation under the Act through promulgation
of vehicle standards. State Br. at 15-18; Ind. Br. at 19. But nothing in the Act
requires EPA to assess such costs as part of a Section 202 rulemaking.

Petitioners purport to find an obligation (see State Br. at 15-16) for EPA to
assess indirect burdens on stationary sources in CAA section 202(a)(2), which
provides in relevant part that vehicle emission standards shall take effect “after
providing such period as the Administrator finds necessary to permit the
development and application of the requisite technology, giving appropriate

consideration to the cost of compliance within such period.” As this Court has

previously made clear, “the cost of compliance within such period” phrase in
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section 202(a)(2), connected as it is with the requirement that EPA provide
sufficient lead time to allow technological development, refers to the costs to
vehicle manufacturers associated with implementing technology to meet vehicle
standards within the period of compliance, and does not refer to indirect costs that
might be incurred by other persons (such as stationary sources) as a result of
required vehicle standards. Motor & Equip. Mfrs. Ass nv. EPA, 627 F.2d 1095,
1115-20 (D.C. Cir. 1979) (“MEMA”).

In MEMA, associations representing automotive parts and services industries
challenged EPA'’s decision under CAA Section 209, 42 U.S.C. § 7543, to waive
federal preemption for California regulations limiting the amount of maintenance
that a manufacturer can require of motor vehicle purchasers in the written
instructions that accompany new motor vehicles sold in that State. The petitioners
contended that EPA had a duty, arising in part out of CAA Section 202's
requirement that EPA give appropriate consideration to the “cost of compliance,”
to consider petitioners’ claims that California’s regulations were anticompetitive
because they were designed to reduce the business available to the automotive
parts and services industry. This Court rejected petitioners’ argument, explaining
that “Section 202's cost of compliance concern, juxtaposed as it is with the

requirement that the Administrator provide the lead time to allow technological
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developments, refers to the economic costs of motor vehicle emission standards
and accompanying enforcement procedures,” and does not encompass indirect
costs that might be incurred by the automotive parts and services industries as a
result of such standards. 627 F.2d at 1118. The Court, citing pertinent legislative
history, explained that:

Congress wanted to avoid undue economic disruption to

the automotive manufacturing industry and also sought to

avoid doubling or tripling the cost of motor vehicles to

purchasers. It therefore requires that [motor vehicle]

emission regulations be technologically feasible within

economic parameters. Therein lies the intent of the ‘cost

of compliance’ requirement.
Id. (emphasis added). Thus, to the extent there was any doubt as to the proper
scope of Section 202(a)(2), this Court’s well-reasoned analysis of that subsection in
MEMA removes fit.

Indeed, the costs to stationary sources associated with PSD permitting
requirements that are of concern to petitioners here are even /ess linked to the
content of motor vehicle emission standards than were the indirect costs at issue in
MEMA. There, the economic injury to the automotive parts and services industry
at issue at least flowed from the content of the motor vehicle emission standards

themselves. In contrast, Petitioners’ alleged economic injury here does not turn at

all on the content of the motor vehicle emission standards challenged.

33



-
<
L
=
-
O
o
(@
L
>
—
- -
O
o 4
<
<
o
Ll
2
=

USCA Case #10-1092  Document #1344128  Filed: 11/28/2011  Page 47 of 171

Consistent with Section 202(a)(2), EPA did assess costs to vehicle
manufacturers and the time necessary to permit the development and application of
the requisite technology. 75 Fed. Reg. at 25,513-20 [JA00526-33]; Regulatory
Impact Analysis (“RIA”), Chapters 1, 2,4 and 6 [JAO1161-1290, JA01353-72];
Joint Technical Support Document (“TSD”), Chapter 3 [JA01598-698]. Vehicle
manufacturers have intervened in support of EPA’s rule and have not contested
this cost analysis.

C. EPA Addressed Petitioners’ Comments Regarding Indirect
Burdens to Stationary Sources.

Although Section 202(a)(2) does not direct EPA to consider the indirect
burdens to stationary sources that would be triggered following promulgation of
vehicle standards, EPA did respond to Petitioners’ comments suggesting that EPA,
within the vehicle rulemaking, conduct analyses of costs arising from
implementation of the Act’s PSD and Title V permitting programs once greenhouse
gas emissions became subject to regulation. Response to Comments (“RTC”) at 7-
66 [JAO1878]. As EPA explained, it appropriately declined to do so as part of the
vehicle rulemaking because doing so would not have provided EPA with any
relevant information related to the content of the required vehicle emission
standards. I/d. The indirect impacts on stationary sources that would ensue by

operation of separate provisions of the statute simply bore no relevance to any of
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the issues EPA was directed by statute to consider in determining the content of the
required vehicle standards. Id.

EPA additionally explained that it intended to (and that it was appropriate
to) address concerns about stationary source permitting requirements in separate
administrative actions focused specifically on the implementation of the PSD
program. RTC 7-66 [JAO01878]; 75 Fed. Reg. at 25,402/1 [JA00415]. In fact, EPA
did assess in the Tailoring Rule costs and burdens to both stationary sources and
permitting authorities arising from the application of PSD and Title V programs to
greenhouse gases. 75 Fed. Reg. at 31,533-41, 31,595-602 [JA01082-90, JAO1101-
08]; Tailoring Rule Regulatory Impact Analysis [JA02721-58].

Petitioners suggest that if EPA had conducted analyses of stationary source
permitting costs as part of the vehicle rulemaking, as opposed to in a separate
action focused on implementation of the PSD program, it could have used such
analyses as an excuse for declining to comply with Congress’ direction in Section
202 that EPA promulgate mobile source emission standards once it finds
endangerment. Ind. Br. at 17, 19. But EPA had no such discretion. EPA instead
had a clear nondiscretionary duty under Section 202 to promulgate vehicle
emission standards in view of its Endangerment Determination. Moreover, the

Supreme Court in Massachusetts had already directed EPA to comply with its
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obligations under Section 202 and rejected EPA’s initial decision to decline to
promulgate standards on policy grounds such as those now advanced by
Petitioners.

Petitioners’ real complaint here, of course, is not with any aspect of EPA’s
Section 202 light-duty vehicle emission standards, but instead with the
preconstruction permitting requirements that Congress itself imposed elsewhere in
the Act on major stationary sources of pollution. See 42 U.S.C. § 7475(a).
Congress, not EPA, elected to impose these obligations on stationary sources of
pollutants to protect public health and welfare. Petitioners’ dissatisfaction with
statutory requirements may be genuine, but their dissatisfaction with the Act is not
a basis for this Court to void Section 202 motor vehicle emission standards that
have been properly promulgated by EPA.

While not material to resolution of Petitioners’ argument, we note that
Industry Petitioners mischaracterize EPA’s Tailoring Rule in suggesting that EPA
did not consider and address any stationary source permitting costs in that
rulemaking. See State Br. at 11 (asserting that EPA “avoided considering
stationary-source costs” in Tailoring Rule); Ind. Br. at 20 (asserting that EPA
“refused to address” stationary source impacts in Tailoring Rule). EPA did

evaluate and consider within the Tailoring Rule costs to both regulated sources and
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permitting authorities associated with obtaining and processing PSD and Title V
permits for greenhouse gas emissions. 75 Fed. Reg. at 31,533-41, 31,595-602
[JA01082-90, JAO1101-08]; Tailoring Rule RIA [JA02721-58]. EPA then tailored
the applicability criteria for PSD and Title V permitting requirements, based in part
on these cost analyses, to reduce the initial burdens to regulated sources and
permitting authorities that otherwise would ensue immediately by operation of the
statute.®

D. EPA Appropriately Promulgated Required Greenhouse Gas

Standards in Conjunction With NHTSA'’s Fuel Economy
Standards To Ensure a Consistent Set of Federal and State
Standards.

EPA also considered and reasonably responded to comments in the vehicle
rulemaking suggesting that EPA should indefinitely delay setting required
greenhouse gas standards for new motor vehicles to avoid triggering any
stationary source regulation under other provisions of the Act. To begin with, EPA

noted that while it had some discretion over the timing of its regulations, its

discretion even in that regard was not unlimited, and EPA had an ongoing duty to

8 In the Tailoring Rule, EPA was unable to project the costs associated with
implementing best available control technology (BACT) because of the difficulty
of predicting the results of the BACT process as applied to new pollutants and
classes of sources. 75 Fed. Reg. at 31,598 [JA01104]. BACT generally is decided
for stationary sources by the permitting authority on a case-by-case basis taking
into account, among other things, economic impacts and costs. 42 U.S.C. §
7479(3). Thus, BACT economic impacts and costs are considered prior to
1ssuance of any permit.
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promulgate standards. RTC 7-67 [JA01879]. EPA pointed out that three years had
already passed since the Supreme Court’s decision in Massachusetts, so there had
been considerable delay already.

EPA then explained that any additional delay in setting motor vehicle
standards would thwart implementation of the carefully-crafted National Program
for regulation of motor vehicles, resulting in substantial prejudice to vehicle
manufacturers and consumers. 75 Fed. Reg. at 25,402 [JA00415]; RTC 7-67 to 7-
68 [JA01879-80]. In particular, California had indicated that it would support the
National Program by accepting compliance with EPA’s greenhouse gas standards
as an alternative means of compliance with California’s standards (adopted by 13
other States and the District of Columbia). However, California would not offer a
compliance option based on federal CAFE standards in the absence of EPA’s
greenhouse gas standards. 75 Fed. Reg. at 25,402 [JA00415]; February 23, 2010
Letter, Docket No. EPA-HQ-OAR-2009-0472-11400 [JA01148]. Accordingly, if
EPA had delayed setting national greenhouse gas emission standards until
sometime after the CAFE standards were promulgated, vehicle manufacturers
would then have been compelled to comply with three separate federal and state
regulatory regimes: NHTSA’s CAFE standards, California’s greenhouse gas

standards (in California and all States that have adopted California standards), and
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EPA’s greenhouse gas standards (when later promulgated), as opposed to being
able to comply with one consistent set of federal greenhouse gas and fuel economy
standards across the entire nation. For this reason, the automakers who are actually
subject to EPA’s greenhouse gas standards strongly supported EPA’s decision to
promulgate emission standards in conjunction with NHTSA’s standards. See, e.g.,
Comments of Alliance of Automobile Manufacturers, Docket No. EPA-HQ-OAR-
2009-0472-6952.11 [SJA01], Comments of Association of International
Automobile Manufacturers, Docket No. EPA-HQ-OAR-2009-0472-7123.1
[SJAO6]. Automobile manufacturers commented that the absence of the National
Program would “present a myriad of problems for the auto industry in terms of
product planning, vehicle distribution, adverse economic impacts, and most
importantly, adverse consequences for dealers and customers.” March 17, 2010
Letter, Docket No. EPA-HQ-OAR-2009-0472-11368 [SJA12].

EPA also noted in response to comments that additional delay in
promulgating required greenhouse gas standards would result in a loss of some of
the important environmental benefits associated with its standards.” EPA further
explained that it intended to consider and address commenters’ concerns about

burdens associated with stationary source permitting in other EPA actions focused

9 EPA’s standards achieve significant greenhouse gas reductions beyond those
achieved by NHTSA fuel economy standards alone. See discussion, infra, at 58-
6l.
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specifically on implementation of the PSD program. 75 Fed. Reg. at 25,402
[JAOO415]. As discussed above, EPA did just that in the Tailoring Rule.

In short, EPA provided compelling reasons for electing to proceed to fulfill
its nondiscretionary duty to promulgate Section 202 vehicle emission standards in
conjunction with NHTSA’s promulgation of fuel economy standards under EPCA.
Regardless, EPA acted well within its discretion in promulgating emission
standards that it was statutorily required to issue. An agency’s compliance with a
nondiscretionary statutory duty does not and cannot constitute an abuse of
discretion.

E. EPA Complied with Applicable Procedural Requirements.

Industry Petitioners’ scattershot and undeveloped arguments concerning
compliance with the procedural requirements in various cited statutes and
executive orders also lack merit. See Ind. Br. at 21-24. EPA fully complied with
the requirements of all of the cited provisions, none of which imposes any duty
upon EPA to assess stationary source compliance costs in the context of
promulgating motor vehicle emission standards under Section 202. Furthermore,
claims premised on most of the provisions cited are not even reviewable by this
Court. We briefly address each of these provisions below.

CAA Section 317: CAA Section 317,42 U.S.C. § 7617, directs EPA to
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prepare an economic impact assessment with respect to vehicle emission standards,
including assessment of a rule’s compliance costs. Here, EPA prepared a Section
317 economic impact assessment, 75 Fed. Reg. at 25,509-38 [JA00522-25], and
RIA (assessing, among other things, costs of the vehicle program, impacts and
assessments of standards both more and less stringent than those adopted, vehicle
sales impacts, consumer lifetime savings on new vehicle purchases, energy use
impacts, and small business impacts) [JA01150-94]. See also RTC at 5-456 (“EPA
believes that its RIA satisfies the requirements of section 317 of the Act, which
calls for an analysis of the impacts of the requirements imposed by this rule, not
indirect effects that flow from it”) [JAO1812].
In any event, EPA’s compliance with Section 317 is not subject to judicial

review. Section 317(e) provides:

Nothing in this section shall be construed . . . to authorize

or require any judicial review of any such standard or

regulation; or any stay or injunction of the proposal,

promulgation, or effectiveness of such standard or

regulation on the basis of failure to comply with this

section.
42 U.S.C. § 7617(e). Accordingly, by its plain terms Section 317 cannot be a basis
for vacating the Vehicle Rule.

The Regulatory Flexibility Act (“RFA”): The RFA, 5 U.S.C. §§ 601-12,

generally requires an agency to identify the potential economic impact of rules on
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small entities that will be subject to the rule’s requirements, but a small entity
analysis is not required if the agency certifies that the rule will not, if promulgated,
have a significant economic impact on a substantial number of small entities.

Id. §§ 603, 605(b). When considering whether a rule should be certified, the RFA
requires an agency to look only at the “small entities to which the proposed rule
will apply” and which will be “subject to the requirement” of the specific rule in
question. Id.; see also Mid-Tex Elec. Coop. v. FERC, 773 F.2d 327, 342 (D.C.
Cir. 1985) (“Reading section 605 in light of section 603, we conclude that an
agency may properly certify that no regulatory flexibility analysis is necessary
when it determines that the rule will not have a significant economic impact on a
substantial number of small entities that are subject to the requirements of the
rule.”) (emphasis added).

Here, EPA properly certified that the Vehicle Rule would not have a
significant economic impact on a substantial number of small entities directly
subject to the Rule. 75 Fed. Reg. at 25,540-41 [JA00553-54]; RTC at 5-454 to 5-
456 [JAO1810-12]. The Vehicle Rule regulates exclusively large motor vehicle
manufacturers. Small vehicle manufacturers are specifically exempted from the
standards. 75 Fed. Reg. at 25,540 [JA00553].

Contrary to Industry Petitioners’ position (Ind. Br. at 23; State Br. at 16-17),
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this Court “has consistently rejected the contention that the RFA applies to small
businesses indirectly affected by the regulation of other entities.” Cement Kiln
Recycling Coal. v. EPA, 255 F.3d 855, 869 (D.C. Cir. 2001) (emphasis added).
Thus, EPA was not required to consider the indirect impact on stationary sources
that would become subject to permitting requirements through the automatic
application of separate statutory programs following promulgation of the Vehicle
Rule. As this Court explained in Cement Kiln, even where a rule will “doubtless
have economic impacts in many sectors of the economy,” an agency is not required
to assess the impact on small businesses not directly regulated by the rule because
to do so would “convert every rulemaking process into a massive exercise in
economic modeling, an approach we have already rejected.” 255 F.3d at 869. See
also Motor & Equip. Mfrs. Ass n v. Nichols (“MEMA"), 142 F.3d 449, 467 (D.C.
Cir. 1998) (EPA only obliged to consider, in context of CAA regulation
concerning on-board diagnostic devices, impact on small automobile
manufacturers subject to rule); Am. Trucking Ass ns v. EPA, 175 F.3d 1027, 1043-
45 (D.C. Cir. 1999) (finding EPA’s conclusion that national ambient air quality
standards do not impose any direct regulation upon small entities more persuasive

than contrary interpretation of Small Business Administration).'’

10 Although EPA properly certified that the Vehicle Rule would have no
significant economic impact on a substantial number of small entities, EPA also
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Unfunded Mandates Reform Act (“UMRA”): UMRA generally requires
Federal agencies to assess the effects of their regulatory actions on state, local and
tribal governments and the private sector. Under Section 202(a) of UMRA, 2
U.S.C. § 1532(a), EPA generally must prepare a written statement, including a
cost-benefit analysis, for proposed and final rules with “Federal mandates” that
may result in expenditures to the private sector of $100 million or more. Here,
EPA determined that the Vehicle Rule contains a Federal mandate that may result
in expenditures of $100 million or more and prepared an UMRA cost-benefit
analysis. 75 Fed. Reg. at 25,541 [JA00554], RIA, Chapters 5-8 [JA01292-1591].
In doing so, EPA properly focused its analysis on the direct impacts of the Vehicle
Rule itself. RTC at 5-456 [JA01812] (“[Clompliance with UMRA and Executive
Order 13132 are properly focused on the impacts of this rule on States, not the
impacts of indirect effects that flow from this rule.”).

In any event, the Court lacks jurisdiction to consider any challenge to the

Vehicle Rule based on the adequacy of the UMRA analysis. UMRA provides that

recognized the concerns of small entities regarding the potential impacts of the
statutory imposition of PSD requirements for greenhouse gas emissions. Thus, in
the Vehicle Rule, EPA noted that in the proposed Tailoring Rule EPA used the
discretion afforded to it under section 609(c) of the RFA to consult with the Small
Business Administration, with input from outreach to small entities, regarding the
potential impacts of statutorily imposed PSD requirements on small entities, and
placed a summary of that consultation and outreach in the Tailoring Rule docket.
75 Fed. Reg. 25,541 [JA00554]; RTC at 5-455 [JAO1811].
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the inadequacy of a required statement under UMRA “shall not be used as a basis
for staying, enjoining, invalidating, or otherwise affecting [an] agency rule,” 2
U.S.C. § 1571(a)(3). See also Allied Local & Regl Mfrs. Caucus v. EPA, 215 F.3d
61, 81, n.22 (D.C. Cir. 2000) (failure to prepare UMRA cost-benefit analysis may
not be a basis for invalidating rule).

The Paperwork Reduction Act (“PRA”): Pursuant to the PRA, federal
agencies may not collect information unless the Office of Management and Budget
(“OMB”) has approved the collection and issued a control number. 44 U.S.C. §
3507(a)(2), (3). Here, EPA submitted the information collection requirements in
the Vehicle Rule for approval to OMB, and these requirements were assigned an
OMB control number. Thus, EPA complied with PRA procedural requirements.
75 Fed. Reg. at 25,539-40 [JA00552-53]. Furthermore, an agency’s failure to
comply with procedural requirements of the PRA does not render a rule invalid,
but can be raised only as a defense to an action seeking to enforce information
collection requirements. 44 U.S.C. § 3512; Dithiocarbamate Task Force v. EPA,
98 F.3d 1394, 1405 (D.C. Cir. 1996). See also Tozzi v. EPA, 148 F. Supp. 2d 35,
43-48 (D.D.C. 2001) (holding court lacked subject matter jurisdiction to consider
claim alleging EPA violation of procedural requirements of PRA).

Executive Order 12898: Executive Order 12898 directs Federal agencies,
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to the greatest extent practicable and permitted by law, to make environmental
justice part of their mission by identifying and addressing, as appropriate,
disproportionately high and adverse human health or environmental effects of their
actions on minority populations and low-income populations. 59 Fed. Reg. 7629
(Feb. 11, 1994) [JAO1124]. Here, EPA properly determined that the Vehicle Rule
will not have disproportionately high and adverse human health or environmental
effects on minority or low-income populations because it increases the level of
environmental protection for all affected populations. 75 Fed. Reg. at 25,542
[JAOO555]. Moreover, compliance with Executive Order 12898 is not subject to
judicial review. 59 Fed. Reg. 7629.

Executive Order 13211: Executive Order 13211 directs federal agencies to
submit a statement of adverse effects for certain agency actions that are likely to
have a significant adverse effect on energy supply, distribution, or use. 66 Fed.
Reg. 28,355 (May 18, 2001) [JAO1129]. Here, EPA assessed the energy effects of
the vehicle greenhouse emission standards and concluded that they do not have any
adverse energy effects as they result in significant fuel savings. 75 Fed. Reg. at
25,542 [JA00555]. Compliance with Executive Order 13211 is also not subject to

judicial review. 66 Fed. Reg. at 28,356 [JAO1130].
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F. EPA’s Standards Will Achieve Important Greenhouse Gas
Emission Reductions, and EPA Lacked Discretion to Decline to
Promulgate Standards Based Upon the Degree of Climate Change
That Could Be Ameliorated or Based Upon NHTSA's Separate
Authority Over Fuel Economy.

Industry Petitioners next contend that EPA should have declined to
promulgate any greenhouse gas vehicle emission standards because, in Petitioners’
view, such standards will not do enough to prevent global climate change. Ind. Br.
at 14, 34-39. To begin with, Petitioners understate the significance of the emission
reductions achieved by EPA’s standards. In fact, as discussed below, EPA’s light-
duty vehicle emission standards will achieve very large and important emission
reductions of greenhouse gases. Further, the degree to which the Vehicle Rule
will, in and of itself, prevent or ameliorate climate change does not alter the scope
of EPA’s nondiscretionary duty under Section 202 to promulgate standards once
endangerment is found. Section 202 requires EPA to promulgate emission
standards for air pollutants that contribute to an endangerment, regardless of the

degree to which the endangerment can be ameliorated through required standards.

1. EPA'’s Standards Will Materially Reduce Greenhouse Gas
Emissions.

Contrary to Petitioners’ characterizations, EPA’s Vehicle Rule will achieve

large and important reductions in greenhouse gases from one of the most
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significant source categories for these pollutants. Mobile sources emitted 31
percent of all greenhouse gas emissions in the United States in 2007 and have been
the fastest-growing source of United States greenhouse gas emissions since 1990.
RIA 5-1 [JA01292]. Light-duty vehicles are responsible for nearly 60 percent of
all mobile source greenhouse gases. /d.

EPA projects that the Vehicle Rule standards will generate CO,e reductions
of 962 million metric tons over the lifetime of model year 2012-2016 vehicles. 75
Fed. Reg. at 25,490, Table IILF.1-2 [JA00503]."" Assuming the standards continue
through later model years, by 2050 the CO,e reductions will constitute a 22.8
percent reduction from the levels of CO,e estimated to be emitted from the U.S.
transportation sector without the rule, a 6 percent reduction of CO,e emitted from
all domestic activities over the same period without the rule, and a 0.8 percent
reduction of CO,e emitted from the entire world’s activities over the same period
without the standards. 75 Fed. Reg. at 25,489, Table III F.1-1 [JA00502]. EPA
further determined through modeling that the standards promulgated will

themselves result in measurable reductions in global atmospheric CO,

11 CO.,e is a metric that allows non-CO, greenhouse gases (such as
hydrofluorocarbons) to be expressed as an equivalent mass (i.e., corrected for
relative global warming potency) of CO, emissions. 75 Fed. Reg. at 25,399
[JA00412].
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concentrations, mean surface temperature, sea level rise, and ocean acidifying
effects. 75 Fed. Reg. at 25,496, Table IILF.3-1 [JA00509]."

EPA also projected that the standards will result in significant reductions in
emissions of many other air pollutants, due largely to refineries operating less due
to reductions in gasoline demand as a result of the rule. 75 Fed. Reg. at 25,507/2
[JA00520]. For example, EPA estimated that by 2030, the Rule would result in
reductions of 4,564 short tons of fine particulate matter, 27,443 short tons of sulfur
dioxide, 115,542 short tons of volatile organic compounds, and 21,763 tons of
nitrogen oxide. 75 Fed. Reg. at 25,497 (Table II1.G-1) [JA00510].

EPA further determined that beyond reducing greenhouse gases and other air
pollutants, the Vehicle Rule will provide significant benefits in the form of energy
security. The Rule will significantly reduce petroleum imports, thus reducing
financial and strategic risks caused by potential supply disruptions. 75 Fed. Reg. at

25,497, 25,531-34, Tables 111.G-1, I1I.H.8-1-2 [JA00510, JA00544-47].

12 Industry Petitioners refer to a NHTSA analysis of proposed CAFE standards.
See Ind. Br. 38 (citing NHTSA preamble discussion at 74 Fed. Reg. 49,744). But
the cited NHTSA analysis does not support Petitioners’ suggestion that vehicle
emission standards will have no climate change benefits with respect to natural
resources. In the passage cited, NHTSA listed a host of adverse effects on natural
resources related to climate change and concluded that there were “enormous
resource values at stake” that could be affected by its proposed CAFE standards, as
“small percentages of huge numbers can still yield substantial results.” 74 Fed.
Reg. 49,744/2 [JA00291].
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EPA quantitatively assessed the costs and benefits of the vehicle emission
standards, including increased vehicle costs, fuel savings, and the benefits
associated with reduced carbon dioxide emissions. 75 Fed. Reg. at 25,535-40
[JA00548-53], RIA Chapters 6-8 [JA00548-50]. EPA concluded that over the
lifetime of 2012-2016 model year vehicles, the standards’ net present value (i.e.,
benefits minus costs) is over $643 billion and maybe as much as $2 trillion. 75
Fed. Reg. at 25,535-37 & Table II1.H.10-3 [JAO1772]. In short, the record reflects
that the 2012-2016 light-duty model year vehicle emission standards will produce
meaningful and substantial reductions in greenhouse gas emissions along with
other air pollutants, will result in significant energy security benefits, and will be
highly cost-effective.

EPA certainly recognizes that climate change is a global phenomenon and
that no single greenhouse gas mitigation action, such as the Vehicle Rule, will, in
and of itself, eliminate climate change threats. RTC 5-390 [JAO1772]. However,
the vehicle standards at issue make a significant contribution towards addressing
the challenge by producing substantial reductions in greenhouse gas emissions
from a particularly large and important source of emissions. As the Supreme Court
recognized in Massachusetts, “Agencies, like legislatures, do not generally resolve

massive problems” like climate change “in one fell regulatory swoop.” 549 U.S. at
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524. They “instead whittle away at them over time.” Id. The Supreme Court
additionally emphasized that “reducing domestic automobile [greenhouse gas]
emissions is hardly a tentative step” towards addressing climate change, inasmuch
as “the United States transportation sector emits an enormous quantity of carbon
dioxide into the atmosphere.” Id. Thus, “[jJudged by any standard, U.S. motor-
vehicle emissions make a meaningful contribution to greenhouse gas
concentrations.” Id. at 525.

Furthermore, the substantial greenhouse gas reductions achieved by the
Vehicle Rule will hardly constitute the sole effort by this Nation to address climate
change. For example, as discussed above, EPA has been engaged in two additional
CAA Section 202 rulemakings, one addressing heavy-duty vehicles and one
addressing model year 2017-2025 light-duty vehicles, both of which can be
expected to lead to additional climate change benefits beyond those achieved by
the Vehicle Rule. 75 Fed. Reg. 74,152 (Nov. 30, 2010) [JAO1115]; 75 Fed. Reg.
62,739 (Oct. 13,2010) [JAO1114] . EPA has also commenced a rulemaking under
Section 111 of the Act, 42 U.S.C. § 7411, to set limits on greenhouse gas
emissions from new, modified, and existing fossil-fuel fired power plants — another

particularly important source of emissions. See 75 Fed. Reg. 82,392 (Dec. 30,
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2010) [JAO1116]. Implementation of automatic PSD permitting requirements will
achieve additional greenhouse gas reductions.
2. Section 202 Required EPA to Promulgate Greenhouse Gas
Emission Standards Regardless of the Degree of the Hazard
That May Be Ameliorated.

Regardless of the degree to which EPA’s Vehicle Rule will, in and of itself,
ameliorate global climate change, EPA had a clear obligation under Section 202 to
promulgate emission standards following its positive endangerment finding.
Section 202 does not spell out any minimum level of effectiveness for standards.
Section 202 instead directs EPA to set the standards at a level that is reasonable in
light of applicable compliance cost and technology considerations, 42 U.S.C.

§ 7521(a)(2).

Petitioners contend that, beyond a positive endangerment finding, EPA must
additionally make a determination that the endangerment is capable of being
“meaningfully mitigated” by particular standards prior to their promulgation. Ind.
Br. 35. But this argument amounts to nothing more than an effort to rewrite the
statute.

Further, Petitioners are not suggesting that, given the profound magnitude of

climate change threats, EPA should have set vehicle standards at some even more

stringent level so as to achieve even greater greenhouse gas reductions. Petitioners
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instead are contending that EPA should have thrown up its hands and declined to
promulgate any emission standards in view of the magnitude of the threat and the
inability to address it comprehensively through this single rule. But this position is
entirely at odds with the statutory text and with the fundamental purpose of the
CAA to protect public health and welfare. See 42 U.S.C. § 7401(b)(1). Moreover,
in Massachusetts the Supreme Court rejected the proposition that the effectiveness
(or lack thereof) of motor vehicle standards or other control measures could justify
a decision not to regulate emissions under Section 202. 549 U.S. at 533
(characterizing whether curtailing motor vehicle emissions would reflect an
“inefficient, piecemeal approach to address the climate change issue” as having
“nothing to do with whether greenhouse gas emissions contribute to climate
change”).

Unable to find any statutory text that supports their position that EPA could
have declined to promulgate standards, Industry Petitioners resort to relying on a
footnote in Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976), and construing that
footnote as establishing that any EPA Section 202 standards must “fruitfully”
attack a found endangerment. Ind. Br. 34. Ethyl does not establish any such

limitation.
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Ethyl generally addressed the scope of EPA’s separate authority under a
former version of CAA Section 211(¢)(1)(A), 42 U.S.C. § 7545(c)(1)(A), to
regulate fuel additives. The version of CAA Section 211(c)(1)(A) at issue in that
case provided that EPA “may” promulgate regulations that control fuel additives
for use in motor vehicles if such fuel additives “will endanger the public health or
welfare.” 541 F.2d at 11. Manufacturers of lead additives and refiners of gasoline
challenged EPA’s endangerment determination with respect to lead additives under
Section 211(c)(1)(A), and the Court upheld EPA’s determination. In the portion of
Ethyl specifically cited by Petitioners, this Court upheld EPA’s decision to consider
the cumulative impact of lead automobile emissions and other sources of
environmental lead in finding that lead additives “will endanger” the public health
or welfare. 541 F.3d at 31 & n.62. That discussion of EPA’s consideration of
cumulative impacts in making a Section 211 endangerment determination has no
bearing on the emission standards at issue here. EPA’s threshold Section 202
Endangerment Determination is not at issue in this case, and, as we discuss in our
brief in the Endangerment Finding case (see EPA Brief pages 30-34, 85-87), the
analysis in Ethyl supports EPA’s Endangerment Determination.

Further, Petitioners overlook important textual differences between Section

202 and former Section 211 with respect to the scope of EPA’s discretion to
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promulgate standards fol/lowing an endangerment determination. Unlike former
Section 211, Section 202 creates a two-step regulatory approach to regulation of
motor vehicle emissions, and provides that once EPA makes a determination that
motor vehicle emissions may reasonably be anticipated to cause or contribute to
pollution which may reasonably be anticipated to endanger public health or
welfare, EPA “shall” promulgate emission standards (emphasis added). Former
Section 211 did not contain a similar two-step regulatory approach and provided
only that EPA “may” regulate fuel additives that “will endanger” public health and
welfare (emphasis added). Accordingly, EPA had some discretion under the
version of Section 211 addressed in Ethyl to decline to regulate fuel additives
notwithstanding even a definitively positive endangerment determination. EPA
has no such discretion under Section 202.

Industry Petitioners’ citation (Ind. Br. at 34) to Small Refiner Lead Phase-
Down Task Force v. EPA, 705 F.2d 506 (D.C. Cir. 1983), is likewise unavailing.
In Small Refiner, this Court upheld an EPA regulation setting Section 211 lead-
content limits for leaded gasoline produced by small refiners. In so doing, this
Court addressed the level of justification required to set one numerical standard
level as opposed to another. This Court noted that EPA’s choice of a particular

numerical level is entitled to deference and should be upheld so long as it is
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“within a zone of reasonableness.” 705 F.2d at 525 (quotations omitted). Here, the
particular emission standard level set by the Vehicle Rule falls within the zone of
reasonableness and indeed is uncontested by anyone. Petitioners do not identify
any different numerical standard level that they believe should have been set
applying the applicable Section 202(a)(2) criteria. Indeed, they make clear that
they believe NHTSA'’s fuel economy standards should be left in place, and those
standards are premised on essentially the same technologies, cost-effectiveness,
and compliance time frames as EPA’s standards. Rather, Petitioners contend that
EPA should have declined to promulgate any Section 202 greenhouse gas emission
standards at all -- a position that cannot be reconciled with the statutory text or
with the ultimate purpose of the statute to protect public health and welfare."
3. EPA Cannot Decline to Promulgate Vehicle Emission
Standards Based on NHTSA'’s Separate Authority to Set
Fuel Economy Standards.

Petitioners’ related argument — that EPA should have declined to regulate

greenhouse gas emissions from motor vehicles in view of NHTSA'’s separate

13 The two cases cited by Industry Petitioners at page 38 of their brief
addressing EPA’s implementation of the interstate pollutant transport provisions of
CAA Title I are readily distinguishable. Those cases addressed different language
in CAA Section 110 relating to transboundary air pollution and upheld EPA
determinations concerning whether transboundary pollution at issue in those cases
would “prevent attainment or maintenance of any . . . national ambient air quality
standard in [any other State].” See Connecticut v. EPA, 696 F.2d 147, 156, 163-65
(2d Cir. 1982).
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statutory authority under EPCA to set fuel economy standards — similarly is
profoundly flawed. Ind. Br. at 33, 35-36; State Br. at 17. Indeed, this position has
already been specifically considered and rejected by the Supreme Court in
Massachusetts. EPA contended in Massachusetts, just as Petitioners now contend,
that the Agency could properly decline to promulgate any greenhouse gas
regulation under Section 202 in view of NHTSA'’s separate authority to adopt fuel
economy standards under EPCA. The Supreme Court considered and squarely
rejected this position, explaining:

[TThat [NHTSA] sets mileage standards in no way

licenses EPA to shirk its environmental responsibilities.

EPA has been charged with protecting the public’s

“health” and “welfare,” 42 U.S.C. § 7521(a)(1), a

statutory obligation wholly independent of [NHTSA’s]

mandate to promote energy efficiency . . . . The two

obligations may overlap, but there is no reason to think

the two agencies cannot both administer their obligations

and yet avoid inconsistency.
549 U.S. at 532 (emphasis added).

Thus, the Supreme Court has already considered the fact that EPA’s

authority to regulate mobile sources under CAA Section 202 overlaps with
NHTSA'’s authority to regulate fuel economy under EPCA, and it has made clear

that notwithstanding this overlap, EPA has a “wholly independent” obligation to

promulgate vehicle emission standards for greenhouse gases if such emissions
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cause or contribute to air pollution that may reasonably be anticipated to endanger
public health or welfare. Tellingly, Industry Petitioners do not even acknowledge,
much less purport to distinguish, this controlling portion of the Supreme Court’s
decision in Massachusetts.

Although not material to the disposition of Petitioners’ argument, EPA
explained the benefits achieved by issuing greenhouse gas emission standards
together with NHTSA CAFE standards. First, in the absence of EPA’s greenhouse
gas standards, California would not have offered the alternative compliance option
to automakers, so the substantial benefits of harmonized federal and state standards
would have been lost. See discussion, supra, at 38-40. In addition, EPA’s Vehicle
Rule will achieve significant greenhouse gas reductions beyond the reductions that
would have been achieved solely through the CAFE standards. 75 Fed. Reg. at
25,402, 25,490, Table II1.F.1-2, 25,636, Table IV.G.1-4 [JA00415, JA00503,
JA00649].

Industry Petitioners ignore important differences between EPA’s greenhouse
gas standards and NHTSA’s CAFE standards arising from the differences in the
two agencies’ respective authorities under the CAA and EPCA. One important
difference is that EPA’s greenhouse gas standards encompass reductions in

greenhouse gases that can be achieved by improved fuel efficiency through air-
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conditioning system improvements and reductions in greenhouse gas emissions
attributable to air conditioning leakage. The 2012-2016 CAFE standards do not
address these effects of vehicle air conditioners. 75 Fed. Reg. at 25,327/2
[JA00340]. EPA’s standards under section 202(a) also control emissions of the
potent greenhouse gases methane and nitrous oxide, comprising (along with
hydrofluorocarbons) approximately five to eight percent of vehicle greenhouse gas
emissions that are not CO,, which NHTSA had no statutory authority to address
under EPCA since they are not directly related to fuel economy. 74 Fed. Reg. at
49,458-59 [JA00005-6].

Another important difference is that various compliance flexibilities
permitted by the CAA (among them certain credit generating and trading
mechanisms) afforded EPA the opportunity to promulgate more stringent standards
with lower overall compliance costs than would have been possible under EPCA
alone. 75 Fed. Reg. at 25,339 and 25,331, n.24 [JA00352, JA00344]; 74 Fed. Reg.
at 49,465 [JA00012]. See also 49 U.S.C. § 32902(h), 49 U.S.C. § 32903(g)
(NHTSA may allow averaging, banking and trading flexibilities but there are
statutory limits on a manufacturer’s ability to transfer credits between car and truck
fleets, and NHTSA is prohibited from considering such averaging, banking and

trading flexibilities when setting the standard). The CAA also allows EPA to
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consider and incentivize the most advanced technologies in setting future vehicle
standards, such as electric vehicles. By contrast, NHTSA is statutorily prohibited
from considering the fuel economy benefits of electric vehicles and other dedicated
alternative fuel vehicles when setting CAFE standards. 49 U.S.C. § 32902(h)(1).

Also significant is the fact that manufacturers may opt to pay a civil penalty
in lieu of actually meeting CAFE standards, but they cannot pay a fine to avoid
complying with EPA’s greenhouse gas emission standards. 75 Fed. Reg. at 25,331,
n.24; 25,342 [JA00344, JA00355]. Some manufacturers have traditionally paid
CAFE penalties instead of complying with the CAFE standards. 75 Fed. Reg. at
25,414/3, 25,666/2-3 [JA00427, JA00679].

The upshot of all the differences in the two programs is that EPA’s vehicle
greenhouse gas emission standards are projected to result in 47 percent greater
greenhouse gas reductions over the lives of model year 2012-2016 vehicles than
projected under the CAFE standards alone. Specifically, EPA’s standards are
projected to avoid the emission of 962 million metric tons of carbon dioxide over
the lives of model year 2012-2016 vehicles, whereas CAFE standards are projected
to avoid the emission of 655 million metric tons. 75 Fed. Reg. at 25,490, Table
HI.F.1-2 [JA00503]; 75 Fed. Reg. at 25,636, Table IV.G.1-4 [JA00649]. If the

greenhouse gas standards were to be achieved by manufacturers through fuel
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efficiency improvements alone, then they would result in an average fuel
efficiency of 35.5 miles per gallon for model year 2016, compared to the 32.7
miles per gallon estimated achieved levels for the CAFE program. 75 Fed. Reg. at
25,330-31, Table L.B. 2-2 [JA00343-44]."*

In any event, EPA had a nondiscretionary obligation to promulgate
greenhouse gas standards for light-duty vehicles following its Endangerment
Finding, and EPA was not free to “shirk” this obligation based on NHTSA'’s
separate legal authority to establish fuel economy standards. Massachusetts, 549
U.S. at 532. Just as NHTSA could not refuse to promulgate EPCA fuel economy
standards based on EPA’s CAA authority to issue greenhouse gas standards, EPA
could not refuse to promulgate greenhouse gas emission standards based on
NHTSA’s EPCA authority. See Ind. Br. at 36 (conceding that “NHTSA had no
option . . . but to issue new fuel-economy standards” but then failing to concede the
similarly nondiscretionary nature of EPA’s obligations). EPA did, however,

carefully coordinate with NHTSA in promulgating standards so that the agencies’

14 EPA recognizes that manufacturers are likely to achieve some of the
additional reductions in greenhouse gases by reducing leakage of
hydrofluorocarbons from air conditioners, rather than by increasing the vehicles’
fuel efficiency, but the EPA standards will nonetheless result in substantial fuel
efficiency improvements compared to the CAFE program. EPA’s program, over
the lives of model- year 2012-2016 vehicles is estimated to save approximately
77.7 billion gallons of fuel, whereas CAFE standards are projected to save 61
billion gallons. 75 Fed. Reg. at 25,490 Table III.F.1-2 [JA00503]; 75 Fed. Reg. at
25,636, Table IV.G.1-3 [JA00649].
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two sets of standards are consistent, and so that automakers could meet both
NHTSA and EPA requirements with a single national vehicle fleet, greatly
simplifying the industry’s technology, investment and compliance strategies. 75
Fed. Reg. at 25,329 [JA00342].

II.  Petitioners’ Challenges to EPA’s Endangerment Finding and Actions
Concerning Stationary Sources Are Not Properly Raised in This Case.

The remainder of Petitioners’ arguments are devoted to challenges to other
EPA actions beyond EPA’s Vehicle Rule. State Br. at 19-20, Ind. Br. at 25-32.
These claims are not properly raised in this case, and must instead be pursued in
the appropriate cases challenging the actions at issue.

A.  Challenges to EPA’s Endangerment Finding Are Not Properly
Brought in This Case.

First, State Petitioners contend that EPA did not make a proper
endangerment finding and that, therefore, the Vehicle Rule is invalid. State Br. at
19-20. Although we agree that EPA’s Vehicle Rule is dependent upon the validity
of EPA’s separate Endangerment Finding, challenges to the substance of that
finding are not properly brought in the instant case, which solely addresses the
Vehicle Rule. For the reasons set forth in our brief in Case No. 09-1322, EPA’s
Endangerment Finding is premised on a sound and appropriate construction of the

CAA and a wealth of scientific information compellingly supports that Finding.
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B. Challenges to EPA’s Actions Concerning the PSD Program Are
Not Properly Brought in This Case.

Next, Industry Petitioners expend a full seven pages of their brief contesting
EPA actions or interpretations concerning the statutory PSD program. Ind. Br. at
25-32. To the extent Petitioners are challenging whether PSD requirements
should, in general, be automatically triggered by emissions of any pollutant subject
to regulation under the Act, that challenge contests the requirements of the statute
itself and EPA’s long-standing regulations enacted pursuant to those statutory
provisions; accordingly, these claims can only be raised, if at all, in the context of
Petitioners’ “grounds arising after” challenge to EPA’s PSD regulations in No. 10-
1167. To the extent Petitioners are challenging precisely when this automatic
triggering effect occurred, that claim may only be raised in No. 10-1073, the
consolidated challenge to the Timing Decision and Tailoring Rule.

C. The Administrative Records Associated With Distinct EPA
Actions under the CAA Are Not Interchangeable

Finally, we note that Industry Petitioners repeatedly endeavor in their brief
to have the Court rely upon extra-record materials from EPA’s separate actions
concerning implementation of the PSD program (see Ind. Br. at 5, 8, 15, 16, 18, 20,

23,26, 31). Petitioners overlook that the CAA’s judicial review provision limits
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the record for judicial review in this case “exclusively” to the Vehicle Rule’s
administrative record. 42 U.S.C. § 7607(d)(7)(A). Making matters worse,
Industry Petitioners often do not clarify for the Court when they are citing to a
different administrative action and record, thereby creating the misleading
impression that EPA made determinations or characterizations in connection with
EPA’s promulgation of the Vehicle Rule that EPA did not, in fact, make. See, e.g.,
Ind. Br. at 8, 15, 16, 18, 26 (citing to either the Tailoring Rule or Timing Decision
but implying cited findings were made by EPA in connection with promulgation of
the Vehicle Rule). Petitioners’ reliance on extra-record materials is clearly
impermissible under the applicable CAA judicial review provision, but even
should any of these extra-record materials be considered, Petitioners have

identified nothing therein that undermines the Vehicle Rule.
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CONCLUSION

For the foregoing reasons, the petitions for review should be denied.
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Notes of Decisions

Control requirements 1

1. Control requirements

Massachusetts regulation that applied
to ventilation systems did not come with-
in Clean Air Act amendments’ savings
clause that sought to forbid states from
softening preamendment control require-

Club v. Larson, C.A.l (Mass.) 1993, 2
F.3d 462.

City’s commitment to implement miti-
gating - circumnstances or attainment of
carbon monoxide quality standards, un-
der revised state implementation plan
constituted “control requirement” under

US EPA ARCHIVE DOCUMENT

ments in areas that had not attained na- Clean Air Act which remained continuing:

tional air quality standard for pollutant, obligation, even though attainment date
even assuming savings clause would pre- =~ Was extended by amendment to Act itse
vent weakening of state implementation Coalition Against Columbus Center
plan, absent showing that previous regu-  City of New York, CA.2 (N.Y.) 1992, 967
lations appliéd to such systeins. Sierra F.2d 764.

SUBCHAPTER II—EMISSION STANDARDS
FOR MOVING SOURCES

Part A—Motror VeHICLE EMIssioN AND FUEL STANDARDS
CROSS REFERENCES

Inclusion of new urban buses as defined under this subchapter in fleet requir
ment program for purposes.of use of replacement and alternative fuels, sef:
42 USCA § 13257. .

§ 7521. Emission standards for new motor vehicles or ne
motor vehicle engines ' '

(a) Authority of Administrator to prescribe by regulation
Except as otherwise provided in subsection (b) of this section— |
(1) The Administrator shall by regulation prescribe (and fro

time to time revise) in accordance with the provisions of th
172

Page 84 of 171



US EPA ARCHIVE DOCUMENT

USCA Case #10-1092

D4 . 3 d: 11/28/20

: ch. 85

section, standards applicable to the emission of any air pollutant
from any class or classes of new motor vehicles or new motor
vehicle engines, which in his judgment cause, or contribute to,
air- pollution which may reasonably be anticipated to endanger
.. public health or welfare. Such standards shall be applicable to

such vehicles and engines for their useful life (as determined-

under subsection (d) of this section, relating.to useful life of
; vehicles for purposes of certification), whether such vehicles and
i " engines are designed as complete systems or incorporate devices
: " to prevent or control such pollution.
(2) Any regulation prescribed under paragraph (1) of this
" subsection (and any revision thereof) shall take effect after such
period as the Administrator finds necessary to permit the devel-
opment and application of the requisite technology, giving ap-
“ propriate consideration to the cost of compliance within such
. period.

(3)(A) In general
(i) Unless the standard is changed as provided in subpara-
graph (B), regulations under paragraph (1) of this subsection

ries of heavy-duty vehicles or engines manufactured during or
.after model year 1983 shall contain standards which reflect the
.greatest degree .of emission reduction achievable through the
-application of technology which the Administrator determines
55:.-will be available for the model year to which such standards
apply, giving appropriate consideration to cost, energy, and
safety factors associated with the application of such technology.

¢ . (ii) In establishing classes or categories of vehicles or engines
...for purposes of regulations under this paragraph, the Adminis-
. trator may base such classes or categories on gross vehicle
1. weight, horsepower, type of fuel used, or other appropriate
orf; factors.

.. .(B) Revised standards for heavy duty trucks

© (i) On the basis of information available to the Administrator
concerning the effects of air pollutants emitted from heavy-duty
vehicles or engines and from other sources of mobile source
related pollutants on the public health and welfare, and taking
"' costs into account, the Administrator may promulgate regula-
tions under paragraph (1) of this subsection revising any stan-
idard promulgated under, or before the date of, the enactment of
the Clean Air Act Amendments of 1990 (or previously revised
5 under this subparagraph) and applicable to classes or categories
of heavy-duty vehicles or engines.

173
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..applicable to emissions of hydrocarbons, carbon monoxide, ox-
i sides of nitrogen, and particulate matter from classes or catego-
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(e) Pollutlon preventlon

~ Codifications “this Act,” which for purposes of co
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The purposes of this subchapter are—

- (1) to protect and enhance the quality of the Nation’s airi =
resources so as to promote the public health and welfare and th s
_productive capacity of its population;

(2) to initiate and accelerate a natlonal research and devel

T T e N e el ST

pollutlon,

(3) to provide technical and financial assistance to State and
local govemments in connection with the development and e
cution of their air pollution preventlon and control program
and

=

reglonal air pollutlon preventlon and control programs

A primary goal .of this chapter is to encourage. or otherw1$
promote reasonable Federal, State, and local governmental action

tion.

(July 14, 1955, c. 360, Title I, § 101, formerly§ 1, as added Dec. 17, 196
Pub.L. 88-206, § 1, 77 Stat. 392, and renumbered § 101 and amended-O¢
20, 1965, Pub.L. 89-272, Title 1, § 101(2), (3), 79 Stat. 992; Nov. 21, 1961
Pub.L. 90-148, § 2, 81 Stat. 485; Nov. 15, 1990, Pub.L. 101-549, Tltl
§ 108(k), 104 Stat: 2468)

B oo D DT Y A e D O T S s O S S

st

e S

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports Amendmeénts '}

1963 Acts. House Report No. 508 and 1990 Amendments Subsec. (a
Conference Report No. 1003, see 1963 Pub.L. 101-549, § 108(k)(1), inserte
US. Code Cong. and Adm. News, p. parenthetical reference to the reduc
'1260. or elimination, through any measures; 9k

71965 Acts. House Report No. 899, see  4ied at the source.

1965 U.S. Code Cong. and Adm. News, p.
3608 Subsec. (b)(4). Pub. L 10

& 108(k)(2), substituted ‘“‘air po
1967 ACtS House Report No. 728 and  prevention and control” for “air pollutlo
Conference Report No. 916, see 1967 control”.

U.S. Code Cong. and Adm. News, p. <40
US. Code Cong. and Adm. News, P oo () PubL. - 101-548

& 108(k)(3), added subsec. (c).

1967 Amendments. Subsec.
Pub.L. 90-148 inserted “‘and enhance
quality of” following “to protect”. :

1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385. 1965 Amendments. Subsec. :

Pub.L. 89-272, substituted “this title” 0

Section was formerly classified to sec- cation has been changed to “this
tion 1857 of this title. . chapter”.

380
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utility company to raise before a court its
claims of economic and technological im-
possibility, Supreme Court could not re-
solve electric utility’s contention that due
process clause of the U.S.CA. Const.
Amend. 5 demanded that at some time it

be afforded opportunity to raise before a

§ 7411. standards of performance for new stationary sources

(a) Definitions

For purposes of this section:

" (1) The term “standard of performance’” means a standard’
emissions of air pollutants which reflects the degree of emissio
limitation achievable through the application of the best sys
of emission reduction which (taking into account the cos
achieving such reduction and any nonair quality health
‘environmental impact and energy requirements) the Admini
tor determines has been adequately demonstrated.

- (2) The term “new source’’ means any stationary source,,
construction or modification of which is commenced after:
publication of regulations (or, if earlier, proposed regulation
prescribing a standard of performance under this section
~will be applicable to such source. )

" (3) The term ‘‘stationary source” means any building, st
ture, facility, or installation which emits or may emit any
pollutant. Nothing in subchapter II of this chapter relatin
nonroad engines shall bé construed to apply to stationary inig

nal combustion engines.

\ (4) The term “‘modification” means any physical change in
- change in the method of operation of, a stationary source whit
increases the amount of any air pollutant emitted by such so;
or which results in the emission of any air pollutant not

-~ ously emitted.

5) The term ‘‘owner or operator’ means any person-
P =
owns, leases, operates, controls, or supervises a statiof

source.

" (6) The term “existing source” means any stationary soil

other than a new source.

(7). The term “technological system of continuous emis

reduction” means—

any source which is inherently low-polluting or non

ing, or

'PUBLIC HEALTH AND WELFARE Ch ‘

. S.Ct. 189,429 U.S. 873, 50 L.Ed.2d

512

court its claims of economic and techi
logical impossibility. Union Elec. Co;
E.P.A., U.S.1976, 96 S.Ct. 2518, 427
246, 49 L.Ed.2d 474, reliearing de

Environmental Law &= 683

I
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Juliano, 35 Tulsa L.J. 37 (1999).
Treating tribes as states under federal statutes in the environmental arena: Where

laws of nature and natural law collide. Richard A, Monette, 21 Vi.L.Rev.

111 (1996).

Texts and Treatises
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~Notes of Decisions

Persons entitled to maintain action 5)
Prerequisites 1

1. Prerequisites

‘Environmental  Protection  Agency
(EPA) reasonably interpreted Clean Air
Act (CAA) to impose relatively low thresh-
old in requiring that there be: “satisfacto-
Ty description and. analysis”. before EPA
could approve redesignation of Indian
{and as non-Federal ““Class I" area under
program for prevention of significant de-

terioration (PSD), particularly in light of .

CAA’s failure to assign any weight or pri-
ority to individual effects of redesignation
to be analyzed by Tribe. Administrator,
State of Ariz. v. U.S.E.P.A,, C.A.9 1998,
{51 F.3d 1205, opinion amended on deni-
al of rehearing 170 F.3d 870. Environ-
mental Law & 264 -

Under amendments to this chapter re-
quiring that federal land manager consult

with -appropriate states before making a

recommendation as to changes in air
quality designations of federal lands, fed-
eral recommendation is not a prerequi-
site to redesignation by the states, and
states can act independently of and in-
consistent with federal land manager’s
recommendation. Kerr-McGee Chemical

_Corp. v. U.S. Dept. of Interior, C.A.9

(Cal.) 1983, 709 F.2d 597.

2. Persons entitled to maintain action
Recommendation by Department of In-
terior that state redesignate air quality
designation of féderal lands within state
did not cause injury to  corporation,

‘which had pending a permit application
.to expand a chemical processing plant

near the boundary of the federal lands,
sufficient to give the corporation standing
to challenge Department’s recommenda-
tion, and.corporation’s claim was not
ripe for decision. Kerr-McGee Chemical
Corp. v. US. Dept. of Interior, C.A.9
(Cal.) 1983, 709 F.2d 597. )

§ 7475. Preconstruction requirements

(a) Major emitting facilities on which construction is commenced

No major emitting facility on which construction is commenced
after August 7, 1977, may be constructed in any area to which this
part applies unless— ; '

(1) a permit has been issued for such proposed facility in
accordance with this part setting forth emission limitations for
such facility which conform to the requirements of this part;

' 23
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(2) the proposed permit has been subject to a review in
accordance with this section, the required analysis has been
conducted in accordance with regulations promulgated by the
- Administrator, and a public hearing has been held with opportu-
nity for interested persons including representatives of the Ad-
ministrator to appear and submit wriften or oral presentations
on the air quality impact of such source, alternatives thereto,
control technology requirements, and other approprlate consid-
erations;

(3) the owner or operator of such facility demonstrates, as
required pursuant to section 7410(j) of this title, that emissions
from construction or operation of such facility will not cause, or
contribute to, air pollution in excess of any (A) maximum allow-
able increase or maximum allowable concentration for any pol-
lutant in any area to which this part applies more than one time
per year, (B) national ambient air quality standard in any air
quality control region, or (C) any other applicable emission
standard .or standard of performance under this chapter;

-(4) the proposed facility is subject to the best available control
technology for each pollutant subject to regulation under this =
chapter emitted from, or which results from, such facility; %

(5) the provisions of subsection (d) of this section with respect
to protection of class I areas have been complied with for such
facility; :

(6) there has been an analysxs of any air quality impacts
projected for the area as a result of growth assomated with such

facility;

~(7) the person who owns or operates, or proposes to own or i
operate, a major emitting facility for which a permit is required
under this part agrees to conduct such monitoring as may be
‘necessary to determine the effect which emissions from any such
facility may have, or is having, on air quality in any area which
may be affected by emissions from such source; and

(8) in the case of a source which proposes to construct in a
class III area, emissions from which would cause or contribute
to exceeding the maximum allowable increments applicable in a
class II area and where no standard under section 7411 of this
title has been promulgated subsequent to August 7, 1977, for
such source category, the Administrator has approved the deter- .
mination of best available technology as set forth in the permit.
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(b) Exception
The demonstration pertaining to maximum allowable increases
required under subsection (a)(3) of this section shall not apply to

maximum allowable increases for class II areas in the case of an
24
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LIBRARY REFERENCES

American Digest System

Environmental Law €&264."
~ Key Number System Topic No. 149E.
Encyclopedias

59 Am. Jur. 2d Parties § 40.

61B Am. Jur. 2d Pollutlon Control §8§ 258 680.

)
9 Fed. Proc. Forms L Ed Env1ronmental Protection §§ 29:86, 29:91, 29 92.
Texts and Treatises

Business and Commercial thlgatlon in Federal Courts § 80.8 (Robert L. Haig ed.)

(West Group & ABA 1998).
.2 Fed. Proc. L Ed Admiriistrative Procedure § 2:33. _
11 Fed. Proc. L Ed Environmental Protection §§ 32:281, 32:384, 32:388, 32:628,
32:745, 32:764. '
WESTLAW ELECTRONIC RESEARCH

See WESTLAW guide following the Explanation pages of this volume.

Notes of Decisions

Prevention of significant deterioration nificant deterioration) requirements 2

-1 identified in subsec. (b) of this section

was not plainly erroneous or inconsis- '-
tent with this section. Citizens to Save £
tion Spencer County v. U. S. ‘Environmental #

Interpretive rule by which Agency in- Protection Agency, C.A.D.C.1979, 600 &
corporated into its regulations the imme- F.2d 844, 195 U.S.App.D.C. 30. Envi- 2§

1. Prevention of significant deteriora-

diately effective PSD (prevention of sig- ronmental Law €= 254

§ 7479. Definitions

For purposes of this part—

(1) The term “‘major emitting facility” means any of the fol-
lowing stationary sources of air pollutants which emit, or have
the potential to emit, one hundred tons per year or more of any
air pollutant from the following types of stationary sources:
fossil-fuel fired steam electric plants of more than two hundred
and fifty million British thermal units per hour heat input, coal

38
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cleaning plants (thermal dryers), kraft pulp mills, Portland Ce-
ment plants, primary zinc smelters, iron and steel mill plants,

" primary aluminum ore reduction plants, primary copper smelt-

ers, municipal incinerators capable of charging more than fifty
tons of refuse per day, hydrofluoric,  sulfuric, and nitric acid
plants, petroleum refineries, lime plants, phosphate rock pro-
cessing plants, coke oven batteries, sulfur recovery plants, car-
bon black plants (furnace process), primary lead smelters, fuel

- conversion plants, sintering plants, secondary metal production

facilities, chemical process plants, fossil-fuel boilers of more than
two hundred and fifty million British thermal units per hour heat
input, petroleum storage and transfer facilities with a capacity
exceeding three hundred thousand barrels, taconite ore process-
ing facilities, glass fiber processing plants, charcoal production
facilities. Such term also includes any other source with the
potential to emit two hundred and fifty tons per year or more of
any air pollutant. This term shall not include new or modified
facilities which are nonprofit health or education institutions
which have been exempted by the State.

(2)(A) The term “commenced” as applied to construction of a
major emitting facility means that the owner or operator has

. obtained all necessary preconstruction approvals or permits re-
‘quired by Federal, State, or local air pollution emissions and air

. quality laws or regulations and either has (i) begun, or caused to

. begin, a continuous program of physical on-site construction of
. the facility or (ii) entered into binding agreements or contractual

obligations, which cannot be canceled or modified without sub-
stantial loss to the owner or operator, to undertake a program of

"' construction of the facility to be completed within a reasonable

time. :

(B) The term “necessary preconstruction approvals or per-
mits”” means those permits or approvals, required by the permit-
ting authority as a precondition to undertaking any activity

‘under clauses (i) or (ii) of subparagraph (A) of this paragraph.

(C) The term ‘“‘construction” when used in connection with

' any source or facility, includes the modification (as defined in

section 7411(a) of this title) of any source or facility.
(3) The term “best available control technology” means an

" emission limitation based on the maximum degree of reduction

of each pollutant subject to regulation under this chapter emitted
from or which results from any major emitting facility, which the
permitting authority, on a case-by-case basis, taking into account

_energy, environmental, and economic impacts and other costs,

determines is achievable for such facility through application of
production processes and available methods, systems, and tech-
39
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niques, including fuel cleaning, clean fuels, or treatment or
innovative fuel combustion techniques for control of each such
pollutant. In no event shall application of “best available con-
trol technology” result in emissions of any pollutants which will
exceed the emissions allowed by any applicable standard estab-
lished pursuant to section 7411 or 7412 of this title. Emissions
from any source utilizing clean fuels, or. any other means, to
comply with this paragraph shall not be allowed to increase
above levels that would have been required under this paragraph
as it existed prior to November 15, 1990. :

(4) The term ‘baseline concentration” means, with respect to
a pollut_ant, the ambient. concentration I_evebls which exist at the
time of the first application for a permit in an area subject to’this
part, based on air quality data available in the Environmental
Protection Agency or 2 State air pollution control agency and on
such monitoring data as the permit applicant is required to |
" submit. Such ambient concentration levels shall take into ac-
¢otint all projected emissions in, or which may affect, such area |
from any major emitting facility on which .construction. com- &
menced prior to January 6, 1975, but which has not begun |
operation by the date of the baseline air quality concentration §§
determination. Emissions of sulfur oxides and particulaté¢ mat- §
‘ter from any major emitting facility on which construction com- |
menced after January 6, 1975, shall not be included in the
baseline and shall be counted against the maximum allowable @i
increases in pollutant concentrations established under this part.
“(July 14, 1955, c. 360, Title I, § 169, as added Aug. 7, 1977, Pub.L. 95-95, |
Title I, § 127(a), 91 Stat. 740, and amended Nov. 16, 1977, Pub.L. 95-190, §

§ 14(2)(54), 91 Stat. 1402; Nov. 15, 1990, Pub.L. 101-549, Title III,
 § 305(b), Title 1V, § 403(d), 104 Stat. 2583, 2631.)

HISTORICAL AND STATUTORY NOTES

US EPA ARCHIVE DOCUMENT

Revision Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and  House Conference Report No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077. :

House Report No. 95-338, see 1977
U.S. Code Cong. and Adm. News, p.
3648. g

- 1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,
and Statement by President, see 1990
U.S. Code Cong. and Adm. News, p.
3385. - '

Amendments
1990 Amendments. Par. (1). Pub.L.
101-549, § 305(b), struck out “two hun-

“dred and” after “municipal incinerators |

» G907 o
40

capable of charging more than”.

Par. (3). Pub.L. 101-549, § 403(d), di
rected the insertion of ., clean fuels,” :
after “including fuel cleaning,”, which
was executed by making the insertion af
ter “including fuel cleaning” to reflect Sff-

‘the probable intent of Congress; and in- G

serted at end “Emissions from any source _

utilizing clean fuels, or any other means, (&
" to comply with this paragraph shall not

be allowed to increase above levels that ¢
would have been required under this |
paragraph as it existed prior to enact-
ment of the Clean Air Act Amendments of 2§
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Limitations on Congressional power to establish interstate mechanisms of gover-
nance: The unconstitutionality of the ozone transport region created under
section 184 of the Clean Air Act.

The application and adequacy of the Clean Air Act in addressing interstate ozone
transport. Karl James Simon, 5 Envtl. Law. 129 (1998).

Texts and Treatises

2 Fed. Proc. L Ed Administrative Procedure § 2:33.
11 Fed. Proc. L Ed Environmental Protection §§ 32:244, 32:250, 32:369, 32:384,

.Document #1344128

PUBLIC HEALTH AND WELFARE Ch. 85 3

11 J.L. & Pol. 381 (1995).

32:388, 32:626 to 32:628, 32:745, 32:764.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

Notes of Decisions

Generally 1

1. Generally

Clean Air Act (CAA) did not require
Environmental Protection Agency (EPA)
to establish transport commission before
calling for revision of upwind states’ im-
plementation plans (SIPs) to reduce

transported nitrogen oxide (NO,) in order -

-ment of ozone levels; although CAA re-

quired EPA to establish transport com-
mission if it exercised its discretion to
create interstate air pollution transport
region, CAA did not require EPA to estab-
lish commission if EPA chose not to cre-
ate transport region. Michigan v. U.S.
E.P.A., C.A.D.C.2000, 213 F.3d 663, 341
U.S.App.D.C. 306. Eavirommmatd Law

Filed: 11/28/2011

to mitigate downwind states’ nonaitdin- €& 290

§ 7507. New motor vehicle emission standards in nonattain-
ment areas

Notwithstanding section 7543(a) of this tltle, any State which has
plan provisions approved under this part may adopt and enforce for
any model year standards relating to control of emissions from new
motor vehicles or new motor vehicle engines and take such other
actions as are referred to in section 7543(a) of this title respectlng
such vehicles if—

‘(1) such standards are identical to the California standards for
which a waiver has been granted for such medel year, and

(2) California and such State adopt such standards at least
two years before commencement of such model year (as deter-
mined by regulations of the Administrator).

Nothing in this section or in subchapter II of this chapter shall be
construed as authorizing any such State to prohibit or limit, directly
or indirectly, the manufacture or sale of a new motor vehicle or
motor vehicle engine that is certified in California as meeting Califor-
nia standards, or to take any action of any kind to create, or have the
effect of creating, a motor vehicle or motor vehicle engine different
than a motor vehicle or engine certified in California under Califor-
nia standards (a “third vehicle””) or otherwise create such a “thi-rd
vehicle”.
(July 14, 1955, c. 360, Title I, § 177, as added Aug. 7, 1977, Pub.L. 95—95

Title I, § 129(b) 91 Stat. 750, and amended Nov. 15, 1990, Pub.L. 101-549,
Title I, § 232, 104 Stat. 2529)

88

ADD-10

Page 93 of 171



-
<
LLI
>3
-
O
O
o
L
=
—
L
O
od
<
<
o
L
2
-

USCA Case #10-1092

Dogll

ch. 85 AIR POLLUTION PREVENTION

42 § 7507

S HISTORICAL AND STATUTORY NOTES

Revnslon Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and- House Conference Report No.
95564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

1990 Acts. Senate Report No. 101-228,
House Conference Report No. 101-952,
arid Statement by President, see 1990
.5. Code Cong. and Adm. News, p.

3385

Amendments "

#1990 Amendments. Pub.L. 101-549,
§~‘232, added provisions prohibiting
.States from limiting or prohibiting -the
‘gale or manufacture of new vehicles or

*f5rnia as having met California standards
and from taking any actions where the
isffect of those actions would be to create
a“third vehicle”.

“npines that have been certified in Cali- .

Effective and Applicability Provisions
1990 Acts. Amendment by Pub.L.
101-549 effective Nov. 15, 1990, except

" as otherwise provided, see section 711(b)

of Pub.L. 101-549, set out as a note un-
der section 7401 of this title.

1977 Acts. Section effective Aug. 7,
1977, except as otherwise expressly pro-
vided, see section 406(d) of Pub.L. 95-95,
set out as. a note under section 7401 of
this title.

Savings Provisions

Suits, actions or- proceedmgs com-
menced under this chapter as in effect
prior to Nov. 15, 1990, not to abate by
reason of the taking effect of amendments
by Pub.L. 101-549, except as otherwise
provided for, see section 711(a) of Pub.L.
101-549, set out as a note under section

7401 of this title.
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t Implementatlon plans, requirements, see 40 CFR § 51. 40 et seq.

61B Am. Jur. 2d Pollution Control §§ 186, 205, 569, 680.

Forms

9 Fed. Proc. Forms L Ed Environmental Protection §§ 29:86, 29:91, 29:92.

Law Review and Journal Commentaries

Federal environmental citizen provisions: Obstacleés and incentives on the road to
environmental justice. Eileen Gauna, 22 Ecology L. Q 1 (1995)..

‘Texts and Treatises

. Business and Commercial ngatlon in Federal Courts § 80.8 (Robert It Haxg ed.)

'r; (West Group & ABA 1998).

lit. 2 Fed. Proc. L Ed Administrative Procedure § 2:33.
Wi 11 Fed. Proc. L Ed Environmental Protection §§ 32:250, 32:369, 32:384, 32:388,

32:628, 32:634, 32: 745, 32:764.

"Generally 1

Eow:sulfur fuel vehicles 4

‘Model year 3

‘Persons entitled to maintain action 7
:Parpose 2
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WESTLAW ELECTRONIC. RESEARCH
See WESTLAW guide following the Explanation pages of this volume.

. Notes of Decisions

Res judicata 9

Ripeness 8 . _

Third vehicle 6

Zero emission vehicles 5
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b 29:162.
xts and Treatises
Business and Commercial ngatlon in Federal Courts § 80.8 (Robert L. Haig ed.)
(West Group & ABA 1998).
2 Fed. Proc. L Ed Administrative Procedure § 2:33. '
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WESTLAW ELECTRONIC RESEARCH
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Notes of Decisions

sions and for avallablllty of such reports
at reasonable times for public inspection,
: o in all cases of conflict between demands

Availability to public of confidentiality and public disclosure
1 der requirement of this chapter that disclosure should prevail. Natural Re:
air pollution implementation plan sources Defense Council, Inc. v. U.S.
ide for periodic reports on nature E.P.A, C.A2 (N Y.) 1974, 494 F.2d 519.
d: amount of stationary source emis- Records®=30

Prohibition

No State or any political subdivision thereof shall adopt or attempt
£ nforce any standard relating to the control-of emissions from new
otor vehicles or new motor vehicle engines subject to this part. No
ate shall require certification, inspection, or any other approval
lating to the control of emissions from any new motor vehicle or
w motor vehicle engine as condition precedent to the initial retail
le, titling (if any), or registration of such motor vehicle, motor
hlcle engine, or equipment.

Walver

) The Administrator shall, after notice and opportunity for public
aring, waive application of this section to ~any State which has
opted standards (other than crankcase emission standards) for the
241

1
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control of emissions from new motor vehicles or new motor vehicl

engines prior to March 30, 1966, if the State determines that the . v
State standards will be, in the aggregate, at least as protective of ’
public health and welfare as applicable Federal standards. No such :

waiver shall be granted if the Administrator finds that—
(3) the determination of the State is arbitrary and capricious

(B) such State does not need such State standards to meet i

compelling and extraordinary conditions, or

(C) such State standards and accompanying enforcement. pro
cedures are not consistent with section 7521(a) of this title

(2) If each State standard is at least as stringent as the comparable 3
applicable Federal standard, such State standard shall be deemed o}
be at least as protective of health and welfare as such Federal#

standards for purposes of paragraph (1).

3) In the case of any new motor vehicle or new motor vehicl
engine to which State standards apply pursuant to a waiver grantei
under paragraph (1), compliance with such State standards shall b
treated as compliance with applicable F ederal standards for purpose
of this subchapter.

4 .
(c) Certification of vehicle parts or engine parts

Whenever a regulation with respect to any motor vehicle part
motor vehicle engine part is in effect under section 7541(a)(2) of thi
title, no State or political subdivision thereof shall adopt-or attemp
to enforce any standard or any requirement of certification, inspe!
tion, or'approval which relates to motor vehicle emissions an
applicable to the same aspect of such part. The preceding sentenc
shall not apply in the case of a State with respect to which a wai

(d) Control, regulation, or restrictions on. reglstered or lice
motor vehicles ’

Nothing in this part shall preclude or deny to any State or polit
subdivision thereof the right otherwise to. control, regulate, or restri
the use, operation, or movement of registered or licensed motg
vehicles. '

(1) Prohibition on certain State standards

" No State or any political subdivision thereof shall adop
attempt to enforce any standard or other requirement relatin

the control of emissions from either of the following new nouj

road engines or nonroad vehicles subject to regulation under th
chapter— -

;|8
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(B) to furnish the description. of any analytical technique that
can be used to detect and measure any additive in such fuel, the
recommended range of concentration of such additive, and the
recommended purpose-in-use of such additive, and such other
information as is reasonable and necessary to determine the
emissions resulting from the use of the fuel or additive contained
in such fuel, the effect of such fuel or additive on the emission
control performance of any vehicle, vehicle engine, nonroagi
engine or nonroad vehicle, or the extent to which such emissions
affect the public health or welfare. ) )

Tests under subparagraph (A) shall be conducted in conformity with

test procedures and protocols established by the Administrator. The
result of such tests shall not be considered confidential.

- (3) Upon compliance with the provision of this subsection, includ-

ing assurances that the Administrator will receive changes in the
information required, the Administrator shall register such fuel or

: ' fuel additive.

(c) Offending fuels and fuel additives;. control; prohibition

(1) The Administrator may, from time to time on the basis of

" information obtained under subsection (b) ‘of this section or Pthﬁr
* information available to him, by regulation, control or prohibit the
" manufacture, introduction into commerce, offering for sale, or sale of

any fuel or fuel additive for use in a motor vehicle, motor vehicle

© engine, or nonroad engine or nonroad vehicle (A) if in the judgment
~of the Administrator ‘any emission product of such fuel or fuel
© additive causes, or contributes, to air pollution which may reasonably
. be anticipated to endanger the public health or welfare, or ®) if
. dinission products of such fuel or fuel additive will impair to a
* significant degree the performance of any emission control device or
" system which is in general use, or which the Administrator finds bas

been developed to a point where in a reasonable time it would be in
general use were such regulation to be promulgated.

 (2)(A) No fuel, class of fuels, or fuel additive may be controlled or

. prohibited by the Administrator pursuant to clause (A) of parz.xgra.p.h
(1) except after consideration of all relevant medical and scientific

evidence available to him, including consideration of other techno-

* logically or economically feasible means of achieving emission stan-
- dards under section 7521 of this title. '

“/(B) No fuel or fuel additive may be controlled or prohibited by the

- Administrator pursuant to clause (B) of paragraph (1) except after

Gonsideration of available scientific and economic data, including a

“¢ost benefit analysis comparing emission control devices or systems

‘which are or will be in general use and require the proposed control

253
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4
2

(4) An agency of two or more municipalities located in the
same State or in different States and having substantia]
powers or duties pertaining to the prevention and control of 4
air pollution. ‘ » , . |

(5) An agency of an Indian tribe. ih

(c) The term “interstate air pollution control agency” means— :

(1) an air pollution control agency established by two'o’r;
more States, or

(2) an air pollution control agency of two or more munici- .. |
palities located in different States. o ' j

(d) The term “State” means a State, the District of Columb
the Commonwealth of Puerto Rico, the Virgin Islands, Guam

and American Samoa and includes the Commonwealth of the
Northern Mariana Islands. b

(e) The term “person”” includes an individual, corporatiop
partnership, association, State, municipality, political sub i@g‘
sion of a State, and any agency, department, or instrumentalify
of the United States and any officer, agent, or employee there

() The term “municipality” means a city, town, boroug
county, parish, district, or. other public body created by,
pursuant to State law. ' .

(8) The term “air pollutant” means any air pollution agent
combination of such agents, including any physical, chem
biological, radioactive (including source material, special n i
ar material, and byproduct material) substance or matter Wthh
is emitted into or.otherwise enters the ambient air. Such terig
includes any precursors to the formation of any air pollutant, t0
the extent the Administrator has identified such precurso

precursors for the particular purpose for which the term “4i
pollutant” is used.

(h) All language referring to effects on welfare includes, b
not limited to, effects on soils, water, crops, vegetation, mas
made materials, animals, wildlife, weather, visibility, and elis
mate, damage to and. deterioration of property, and hazardS_‘;_t

© transportation, as well as effects on economic values and'_o
personal comfort and well-being, whether caused by transfori :
tion, conversion, or combination with other air pollutants.

(i) The term “Federal land manager’’ mearns, with respect
any lands in the United States, the Secretary of the departmel
-with authority over such lands.

(i) Except as otherwise expressly provided, the terms “md
stationary source” and ‘“‘major emitting facility” mean any $
tionary facility or source of air pollutants which directly em!
or has the potential to emit, one hundred tons per year or Mo

346
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“of any air pollutant (including any major emitting facility or
source of fugitive emissions of any such pollutant, as determined
by rule by the Administrator). - ' '

(k) The terms “emission limitation” and “emission standard”’
mean a requirement established by the State or the Administra-
tor which limits the quantity, rate, or concentration of emissions
of air pollutants on a continuous basis, including any require-
ment relating to the operation or maintenance of a source to
assure continuous emission reduction, and any design, equip-
ment, work practice or operational standard promulgated under .
this chapter..! :

- () The term ‘“‘standard of performance” means a requirement
of continuous emission reduction, including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction. :

(m) The term “means of emission limitation’’ means a system
of continuous emission reduction (including the use of specific
technology or fuels with specified pollution characteristics).

- (n) The term “primary standard attainment date” means the
date specified in the applicable implementation - plan for the
attaimment of a national primary ambient air quality standard for
any air pollutant. '

(0) The term “delayed compliance order” means an order
issued by the State or by the Administrator to an existing
stationary source, postponing the date required under an appli-
cable implementation plan for compliance by such source with
any requirement of such plan.

(p) The term “schedule and timetable of compliance” means a
schedule of required measures including an enforceable se-
quence of actions or operations leading to compliance with an
emission limitation, other limitation, prohibition, or standard.

(q) For purposes of this chapter, the term “‘applicable imple-
mentation plan” means the portion (or portions) of the imple-
Mentation plan; or most recent revision thereof, which has been
approved .under section 7410 of this title, or promulgated under
section 7410(c) of this title, or promulgated or approved pursu-
ant to regulations promulgated under section 7601(d) of this title -
and which implements the relevant requirements of this chapter.

(r) Indian tribe.—The term “Indian tribe”” means any Indian
tribe, band, nation, or other organized group or community,
lr}Cluding any Alaska Native village, which is Federally recog-
Dized as eligible for the special programs and services provided

Y the United States to Indians because of their status as Indians.

347
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§ 7607. Administrative proceedings and judicial review
(a) Administr_ati-ve subpenas; confidentiality; witnesseé

In connection with any determination under section 7410(f) of this
title, or for purposes of obtaining information under section
7521(b)(4) or 7545(c)(3) of this title, any investigation, monitoring,
reporting requirement, entry, compliance inspection, or administra-
. tive enforcement proceeding under the ! chapter (including but not
" limited to section 7413, section 7414, section 7420, section 7429,
| ‘.x section 7477, section 7524, section 7525, section 7542, section 7603,
. or section 7606 of this title),? the Administrator may issue subpenas
for the attendance and testimony of witnesses and the production of
relevant papers, books, and documents, and he may administer
- oaths. Except for emission data, upon a showing satisfactory to the
_ Administrator by such owner or operator that such papers, books,
documents, or information or particular part thereof, if made public,
would divulge trade secrets or secret processes of such owner or
operator, the Administrator shall consider such record, report, or
information or particular portion thereof confidential in accordance
with the purposes of section 1905 of Title 18, except that such paper,
book, document, or information may be disclosed to other officers;
employees, or authorized representatives of the United States con-
. cerned with carrying out this chapter, to persons carrying out the
i National Academy of Sciences’ study and investigation provided for
| in section 7521(c) of this title, or when relevant in any- proceeding
¥ under this chapter. Witnesses summoned shall be paid the same fees

. and mileage that are paid witnesses in the courts of the United
§ States. In case of contumacy or refusal to obey a subpena served
upon any person under this subparagraph, the district court of the
United States for any district in which such person is found or
resides or transacts business, upon application by the United States
and after notice to such person, shall have jurisdiction to issue an
order requiring such person to appear and give testimony before the
Administrator to appear and produce papers; books, and documents -
before the Administrator, or both, and any failure to“obey such order
of the court may be punished by such court as a contempt thereof.

(b) Judicial review

(1) A petition for review of action of the Administrator in promul-

gating any national primary or secondary ambient air quality stan-

dard, any emission standard or requirement under section 7412 of

this title, any standard of performance or requirement under section

7411 of this title, any standard under section 7521 of this title (other

than a standard required to be prescribed under section 7521(b)(1) of
. 395
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this title), any determination under section 7521(b)(5) of this title,
any control of prohibition under section 7545 -of this title, any

standard under section 7571 of this title, any rule issued under -

section 7413, 7419, or under section 7420 of this title, or any other

nationally applicable regulations promulgated, or final action taken,

by the Administrator under this chapter may be filed only in the
Unitéd States Court of Appeals for the District of Columbia. A
petition for review of the Administrator’s action in approving or
promulgating any implementation plan under section 7410 of this

title or section 7411(d) of this title, any order under section 7411() of -

this title, under section 7412 of this title, 2 ,under section 7419 of this
title, or under section 7420 of this title, or his action under section
1857¢-10(c)(2)(A), (B), or (C) of this title (as in effect before August 7,

1977) or under regulations thereundér, or revising regulations for °

enhanced monitoring and compliance certification programs under
section 7414(a)(3) of this title, or any other. final action of the
Administrater under this chapter (including any denial or disapprov-
al by the Administrator under subchapter I of this chapter) which is
locally or regionally applicable may be filed only in the United States
Court of Appeals for the appropriate circuit. Notwithstanding the
preceding sentence a petition for review of any action referred to in

such sentence may be filed only in the United States Court of Appeals :

for the District of Columbia if such action is based on a determina-

tion of nationwide-scope or effect and if in taklng such action the &
Administrator finds and publishes that such action is based on such:4 }
determination. Any petition for review under this subsection shall bé

filed within sixty days from the date notice of such promulgatlon

approval, or action appears in the Federal Register, except that if §

such petition is based solely on grounds arising after such sixtieth
day, then any petition for review under this subsection shall be file
within sixty days after such grounds arise. The filing of a petition for
reconsideration by the Administrator of any otherwise final rule.o
action shall not affect the finality of such rule or action for purpos¢
of judicial review nor extend the time within .which a petition fo
judicial review of such rule or action under this section may be filed
and shall not postpone the effectiveness of such rule or action

(2) Action of the Administrator with respect to which review could.
have been obtained under paragraph (1) shall not be subject t0

judicial review in civil or criminal proceedings for enforcément.

Where a final decision by the Administrator defers performance of
“ any nondiscretionary statutory action to a later time, any person may
challenge the deferral pursuant to paragraph (1).

(c) Additional evidence

In any judicial proceeding in which review is sought of a determi-
nation under this chapter required to be made on the record after |+
396 :
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notice and opportunity for hearing, if any party applies to the court
for leave to adduce additional evidence, and shows to the satisfaction
of the court that such additional evidence is material and that there
were reasonable grounds for the failure to adduce such evidence in
the proceeding before the Administrator, the court may order such
additional evidence (and evidence in rebuttal thereof) to be taken

B before the Administrator, in such manner and upon such terms and

conditions as to?* the court may deem proper. The Administrator
may modify his findings as to the facts, or make new findings, by
reason of the additional evidence so taken and he shall file such
modified or new findings, and his recommendation, if any, for the
modification or setting aside of his orlgmal deterrmnatlon with the
return of such addltlonal ev1dence

: (d) Rulemaking

(1) This subsectlon applies to—

(A) the promulgation or revision of any natlonal ambxent air
quality standard under section: 7409 of this title,

(B) the promulgation or revision of an 1mplementat10n plan by
the Administrator under section 7410(c) of this title, )

(C) the promulgation or revision of any standard of perform-

~ ance under section 7411 of this title; or emission standard or

limitation under section 7412(d) of this title, any standard under

section 7412(f) of this title, or any regulation under section

7412(g)(1)(D) and (F) of this title, or any regulatlon under section
7412(m) or (n) of this title,

(D) the promulgation of any requirement for solid waste com-
bustion under section 7429 of this title,
(E) the promulgatlon or revision. of any regulation pertalmng
to any fuel or fuel additive under section 7545 of this title,
(F) the promulgation or revision of any aircraft emission stan- '
dard under section 7571 of this title,
~ (G) the promulgatlon or revision of any regulatlon under
subchapter IV-A of this chapter (relating to control of acid
deposition), .
(H) promulgation or revision of regulatlons pertaining to pri-
mary nonferrous smelter orders under section 7419 of this title
. (but not including the granting or denying of any such order),
(I) promulgation or revision of regulations under subchapter -
VI of this chapter (relating to stratosphere and ozone protection),

(J) promulgation or revision of regulations under part C of
subchapter I of this chapter (relating to prevention of significant
deterioration of air quality and protection of v1$1b111ty),
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(K) promulgation or revision of regulations under - section
7521 of this title and test procedures for new motor vehicles or
_engines under section 7525 of this title, and the revision of a
standard under section 7521(a)(3) of this title,
(L) promulgation or revision of regulations for noncompliance
penalties under section 7420 of this title, -
(M) promulgation or revision of any regulations promulgated
under section 7541 of this title (relating to warranties and
compliance by vehicles in actual use), :
(N) action of the Administrator under section 7426 of this title
(relating to interstate pollution abatement),
(0) the promulgation or revision of any regulation pertaining
to consumer and commercial products under section 751 1b(e) o'_f
this title, - i _ Y

(P). the promulgation or revision of any regulation pertaining :

to field citations undér section 7413(d)(3) of this title, ,

(Q) the promulgation or revision of any regulation pertaining
to urban buses or the clean-fuel vehicle, clean-fuel fleet, an.d
clean fuel programs under part C of subchapter II of this

chapter,

-(R) the promulgation or revision of any regulation pertaining

to nonroad engines or nonroad vehicles under section. 7547 of

this title,

(S) the promulgation or revision of any regulation relating to
‘motor vehicle compliance program fees under section 7552 of 4

this title, ;

(T) the promulgation or revision of any regulation under sub-

chapter IV-A of this chapter (relating to acid deposition),

(U) the promulgation or revision of any regulation under _}
section 7511b(f) of this title pertaining to marine vessels, and Y

(V) such other actions as the Administrator may determine.

398
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- The provisions of section 553 through 557 and section 706 of Title 5 =8
shall not, except as expressly provided in this subsection, apply S |
actions to which this subsection applies. This subsection shall not =

- apply in the case of any rule or circumstance refer_red to in subpara-
graphs (A) or (B) of subsection 553(b) of Title 5.

(2) Not later than the date of proposal of any action to which thlS
subsection applies, the Administrator shall establish a rulemaking
docket for such action (hereinafter in this subsection referred to as
“rule”). Whenever a rule applies only within a particular State, 2
second (identical) docket shall be simultaneously established in the
appropriate regional office of the ‘Environmental Protection Agenc
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(3) In the case of any rule to which this subsection applies, notice

of proposed rulemaking shall be published in the Federal Register, as

provided under section 553(b) of Title 5, shall be accompanied by a

statement of its basis and purpose and .shall specify the period
* available for public comment (hereinafter referred to as the “‘com-
i ment period”). The notice of proposed rulemaking shall also state

the docket number, the location or locations of the docket, and the
times it will be open to public inspection. The statement of basis and

" purpose shall include a summary of —

(A) the factual data on which the proposed rule is baséd;

(B) the methodology used in obtaining the data and in analyz-
ing the data; and ’

(C) the major legal interpretations and policy consideratiox_is
- underlying the proposed rule. ' '

6 The statement shall also set forth or summarize and provide a
. reference to any pertinent findings, recommendations, and comments’

' by the Scientific Review Committee established under section
:i- 7409(d) of this title and the National Academy of Sciences, and, if the

"+ proposal differs in any important respect from any of these recom-
. mendations, an explanation of the reasons for such differences. All
© data, information, and documents referred to in this paragraph on

~ which the proposed rule relies shall be included in the docket on the
- date of publication of the proposed rule.” s

(_4)(A) The rulemaking docket required under paragraph (2) shall

. be open for inspection by the public at reasonable times specified in
4t the notice of proposed rulemaking. Any person may copy documents

contained in the docket. The Administrator shall provide copying
| facilities which may be used at the expense of the person seeking

copies, but the Administrator may waive or'reduce such expenses in
such instances as the public interest requires. Any person may
request copies by mail if the person pays the expenses, including

- personnel costs to do the copying.

(B)(i) Promptly upon receipt by the agency, all written comments
and documentary information on the proposed rule received from
any person for inclusion in the docket during the comment period
shall be placed in the docket. The transcript of public hearings, if
any, on-the proposed rule shall also be included in the docket
promptly upon receipt from the person who-transcribed such hear-
ings. All documents which become available after the proposed rule
has been published and which the Administrator determines are of
central relevance to the rulemaking shall be placed in the docket as

soon as possible after their availability.

. 399
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(ii) The drafts of proposed rules submitted by the Administrator to
the Office of Management and Budget for any interagency review
process prior to proposal of any such rule, all documents accompa-
nying such drafts, and all written comments thereon by other agen-
cies and all written responses to such written comments by the
Administrator shall be placed in the docket no later than the date of
proposal of the rule. The drafts of the final rule submitted for such
review process prior to promulgation and all such written comiments
thereon, all documents accompanying such drafts, and written re-
sponses thereto shall be placed in the docket no later than the date of
promulgation. : :

(5) In promulgating a rule to which this subsection applies (i) the
Administrator shall allow any person to submit written comments,
data, or documentary information; (ii) the Administrator shall give
interested persons an opportunity for the oral presentation of data,
views, or arguments, in addition to an opportunity to make written
submissions; (iii) a transcript shall be kept of any oral presentation;
and (iv) the Administrator shall keep the record of such proceeding
open for thirty days after completion of the proceeding to provide an
opportunity for submission of rebuttal and supplementary informa-
tion.

(6)(A) The promulgated rile shall be accompanied by (i) a state-
ment of basis and purpose like that referred to in paragraph (3) with’ {
respect to a proposed rule and (ii).an explanation of the reasons for: .
any major changes in the promulgated rule from the proposed rule.’

{B) The promulgated rule shall also be accompanied by a response
‘to each of the significant comments, criticisms, and new data submit-,
ted in written or oral presentations during the comment period..

(C) The promulgated rule may not be based (in part or whole) on' * 1
any information or data which has not been placed in the docket as:
of the date of such promulgation. |

(7)(A) The record for judicial review shall consist exclusively Off
‘the material referred to in paragraph (3), clause (i) of ‘paragraph’ -
(4)(B), and subparagraphs (A) and (B) of paragraph (6). ]

(B) Only an objection to a rule or procedure which was raised
with reasonable specificity during the period for public comment
(including any public hearing) may be raised during judicial review-
If the person raising an objection can demonstrate to the Administra-
tor that it was impracticable to raise such objection within such time:
or if the grounds for such objection arose after the period for public
comment (but within the time specified for judicial review) and if

. such objection is of central relevance to the outcome of the rule, the:
Administrator shall convene a proceeding for reconsideration of the’ .
© 400
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rule .and provide the same procedural rights as. would have been
afforded had the information been available at the time the rule was
proposed. If the Administrator refuses to convene such a proceed-
ing, such person may seek review of such refusal in the United States
court of appeals for the appropriate circuit (as provided in subsection
(b) of this section). Such reconsideration shall not postpone the
effectiveness of the rule. The effectiveness of the rule may be stayed
during such reconsideration, however, by the Admlmstrator or the
court for a period not to exceed three months.

(8) The sole forum for challen’gmg procedural determinations
made by the Administrator under this subsection shall be in the
United States court of appeals for the appropriate circuit (as provid-
ed in subsection (b) of this section) at the time of the substantive
review of the rule. No interlocutory appeals shall be permitted with
respect to such procedural determinations. In reviewing alleged
procedural errors, the court may invalidate the rule only if the errors
were so serious and related to matters of such central relevance to
the rule that there is a substantial likelihood that the rule would have
been significantly changed if such errors had not been made.

(9) In the case of review of any action of the Administrator to
which this subsection applies, the court may reverse any such action
found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise
" not in accordance with law;

(B) contrary to const1tut10na1 right, power, privilege, or im-
‘munity;

(C) in excess of statutory jurisdiction, authonty, or hnntatlons,
or short of statutory right; or

(D) without observance of procedure required. by law, if (i)
such failure to observe such procedure is arbitrary or capricious,
(i) the requirement of paragraph (7)(B) has been met, and (iii)
the condition of the last sentence of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which '
this subsection applies which requires promulgation less than six
months after date of proposal may be extended to not more than six
months after date of proposal by the Administrator upon a determi-
nation that such extension is necessary to afford the public, and the
agency, adequate opportunity to carry out the purposes of this
subsection.

(11) The requirements of this subsection shall take effect with
respect to any rule the proposal of which occurs after ninety days
after August 7, 1977.
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§ 7617. Economic impact‘ assessment

(a) Notice of proposed rulemaking; substantial revisions
This section applies to action of the Administrator in promulgating
or revising—
~ (1) any new source standard of performance under section
7411 of this title, , ’
(2) any regulation under section 7411(d) of this title,
(3) any regulation under part B of subchapter I of this chapter
(relating to ozone and stratosphere protection),
(4) any regulation under part C of subchapter I of this chapter
(relating to prevention of significant deterioration of air quality),
(5) any regulation establishing emission standards under sec- .
tion 7521 of this title and any other regulation promulgated
under that section, g
(6) any regulation controlling or prohibiting any fuel or fuel
‘additive under section 7545(c) of this title, and {
(7) any aircraft emission standard under section 7571 of this
title. A :

Nothing in this section shall apply to any standard or regulation
described in paragraphs (1) through (7) of this subsection unless the
notice of proposed rulemaking in connection with-such standard or
regulation is published in the Federal Register after the date ninety
days after August 7, 1977. In the case of revisions of such standards
or regulations, this section shall apply only to revisions which the
Administrator determines to be substantial revisions. ’

US EPA ARCHIVE DOCUMENT
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(b) Preparation of assessment by Administrator

- Before publication of notice of proposed rulemaking with respect
to any standard or regulation to which this section applies, the
Administrator shall prepare an economic impact assessment respect-
ing such standard or regulation. Such assessment shall be included
in the docket required under section 7607(d)(2) of this title and shall
be available to the public as provided in section 7607(d)(4) of this
title. . Notice of proposed rulemaking shall include notice of such
availability together with an explanation of the extent and manner in
which the Administrator has considered the analysis contained in
such economic impact assessment in proposing the action. The
Administrator shall also provide such an explanation in his notice of
promulgation of any regulation or standard referred to in subsection
(a) of this section. Each such explanation shall be part of the
statements of basis and purpose required under sections 7607(d)(3)
and 7607(d)(6) of this title.

(c) Analysis

* Subject to subsection (d) of this section, the assessment required
under this section with respect to any standard or regulation shall
contain an analysis of—

(1) the costs of compliance with any such standard or regula—
tion, including extent to which the costs of compliance will vary -
depending on (A) the effective date of the standard or regulation,
and (B) the development of less expensive, more efficient means
or methods of compliance with the standard or regulation;

(2) the potential inflationary or recessionary effects of the
‘standard or regulation;

(3) the effects on competition of the standard or regulatlon
with respect to small business; :

(4) the effects of the standard or regulatlon on consumer
costs; and

(5) the effects of the standard or regulation on energy use.

Nothing in this section shall be construed to provide that the analysis
of the factors specified in this subsection affects or alters the factors
which the Administrator is required to consider in taklng any action
referred to in subsection (a) of this section.

(d) Extensiveness of assessment

The assessment required under this section shall be as extensive as
practicable, in the judgment of the Administrator taking into account
the time and resources available to the Environmental Protection
Agency and other duties and authorities which the Administrator is
required to carry out under this chapter.

451
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(e) Limitations on construction of section

Nothing in this section shall be construed—

(1) to alter the basis on which a standard or regulation is
- promulgated under this chapter;

(2) to preclude the Administrator from carrying' out his re-
sponsibility under this chapter to protect public health and
welfare; or

(3) to authorize or require any judicial review of any such
standard or regulation, or any stay or injunction of the proposal,
promulgation, or effectiveness of such standard or regulation on
the basis of failure to comply with this section.

(f) Citizen suits

The requirements imposed on the Administrator under this section
shall be treated as nondiscretionary duties for purposes of section
7604(a)(2) of this title, relating to citizen suits. The sole method for
enforcement of the Administrator’s duty under this section shall be
by bringing a citizen suit under such section 7604(a)(2) for a court
order to compel the Administrator to perform such duty. Violation
of any such order shall subject the Administrator to penalties for
contempt of court.

(g) Costs

In the case of any provision of this chapter in wh1ch costs are
expressly required to be taken into account, the adequacy or inade-
quacy of any assessment required under this section may be taken

-into consideration, but shall not be treated for purposes of judicial
review of any such provision as conclusive with respect to compli-
ance or noncompliance with the requirement of suc¢h provision to
take cost into account. .
(July 14, 1955, c. 360, Title III, § 317, as added Aug. 7, 1977, Pub.L. 95-95,

Title 1II, § 307, 91 Stat. 778, and amended Nov. 9, 1978 Pub.L. 95-623,
§ 13(d), 92 Stat. 3458.)

HISTORICAL AND STATUTORY NOTES

US EPA ARCHIVE DOCUMENT

Revision Notes and Legislative Reports

1977 Acts. House Report No. 95-294
and House Conference Report . No.
95-564, see 1977 U.S. Code Cong. and
Adm. News, p. 1077.

1978 Acts. Senate Report No. 95-839
and House Conference Report No.
95-1783, see 1978 U.S. Code Cong. and
Adm. News, p. 9088.

References in Text
Part B of subchapter I of thlS chapter
referred to in subsec. (a)(3), was repealed

by Pub.L. 101-549, Title VI, § 601, Nov.
15, 1990, 104 Stat. 2648. See subchapter
VI (section 7671 et seq.) of this chapter-

Codifications

Another section 317 of Act July 14,
1955, is set out as a Short Title of 1955
Acts note under section 7401 of this ntle

Amendments -
1978 Amendments. Subsec. (a)(l)
Pub.L. 95-623.substituted section 7411

for “7411(b)".
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mentation plan, emission standard, emission limitation, or emis-
sion prohibition.

(4) Permitting authority

The term “permitting authority” means the Administrator or
the air pollution control agency authorized by the Administrator
to carry out a permit program under this subchapter.

(uly 14, 1955, c. 360, Title V, § 501, as added Nov. 15, 1990, Pub.L.
101-549. Title V, § 501, 104 Stat. 2635.) A

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports Savings Provisions
1990 Acts. Senate Report No. 101-228, Suits, actions or proceedings com-
Hoélsgtct‘mferetn%e li;fpolf’é Nto. 101_199592(5 menced under this chapter as in effect
an atement by - President, -se€ prior to Nov. 15, 1990, not to abate by
g3§5 Code Cong. and Adm. News, P. ' yeason of the taking effect of amendments
: by Pub.L. 101-549, except as otherwise
Effective and Applicability Provisions provided for, see section 71 1(a) of Pub.L.
1990 Acts. Section effective Nov. 15, 101-549, set out as a note under section
1990, except as otherwise provided, see 7401 of this title 8 -
section 711(b) of Pub.L. 101-549, set out 5
as a note under section 7401 of this title. ' ) (
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Encyclopedias .
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497, 558. 1 ) i
Law Review and Journal Commentaries
A Guide to Air Quality Operating Permits. Mary A. Throne, 31 Land & Water

L.Rev. 713 (1996). ’

Operational flexibility under the Clean Air Act Title V operating permits. John
Cabell Acree, 111, 3 Environmental Lawyer 37 (1996).

Pressure or compulsion? Federal highway fund sanctions of the Clean Air Act
Amendments of 1990. 29 Rutgers L.J. 855 (1995).

Texts and Treatises )
2 Fed. Proc. L. Ed Administrative Procedure § 2:33.
11 Fed. Proc. L Ed Environmental Protection §§ 32:255, 32:275, 32:285, 32:294,
32:299, 32:311, 32:313, 32:314, 32:344, 32:562, 32:623. ¥
WESTLAW ELECTRONIC RESEARCH

" See WESTLAW guide following the Explanation pagés of this volume.

§ 7661la. Permit proérams

(a) Violations
After the effective date of any permit program approved or promul-
gated under this subchapter, it shall be unlawful for any person t0
558 h
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violate any requirement of a permit issued under this subchapter, or
to operate an affected source (as provided in subchapter IV-A of this
chapter), a major source, any other source (including an area source)
subject to standards or regulations under section 7411 or 7412 of this
title, any other source required to have a permit under parts ' C or D
of subchapter I of this chapter, or any other stationary source in a
category designated (in whole or in part) by regulations promulgated
by the Administrator (after notice and public comment) which shall
include a finding setting forth the basis for such designation, except
in-compliance with a permit issued by a permitting authority under
this subchapter. (Nothing in this subsection shall be construed to
alter the applicable requirements of this chapter that a permit be
obtained before construction or modification.) The Administrator
may, in the Administrator’s discretion and consistent with the appli-
cable provisions of this chapter, promulgate regulations to exempt
one or. more source categories (in-whole or in part) from the
requirements of this subsection if the Administrator finds that com-
pliance with such requirements is impracticable, infeasible, or unnec-
essarily burdensome on such categories, except that the Administra-
tor may not exempt any major source from such requirements.-

(b) Regulations
The Administrator shall promulgate within 12 months after No-

‘vember 15, 1990, regulations establishing the minimum elements of a

permit program to be administered by any air pollution control

~ agency. These elements shall include each of the following:

(1) Requirements for permit applications, including a stan-
dard application form and criteria for determining in a timely
fashion the completeness of applications.

(2) Monitoring and reporting requirements.

(3)(A) A requirement under State or local law or interstate
compact that the owner or operator of all sources subject to the
requirement to obtain a permit under this subchapter pay an
annual fee, or the equivalent over some other period, sufficient to
cover all reasonable (direct and indirect) costs required to devel-
op and administer the permit program requirements of this
subchapter, including section 7661f of this title, including the
reasonable costs of—

(i) reviewing and acting upon any apphcatlon for such a
permit,
~ (ii) if the owner or operator receives a permit for such
source, whether before or after November 15, 1990, imple-
menting and enforcing the terms and conditions of any such
permit (not including any court costs or other costs associat-
ed with any enforcement action), -
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(iii) emissions and ambient monitoring,

, (iv) preparing generally applicable regulations, or gu1d-
' ance,

(v) modellng, analyses, and demonstratlons and
(vi) preparing inventories and tracking emissions.

(B) The total amount of fees collected by the permitting au-
thprity shall conform to the following requirements:

(i) The Administrator shall not approve a program as
meeting the requirements of this paragraph unless the State
demonstrates that, except as otherwise provided in subpara-

‘graphs (ii) through (v) of this subparagraph, the program
will result in the collection, in the aggregate, from all
sources subject to subparagraph (A), of an amount not less
than $25 per ton of each regulated pollutant, or such other
amount .as the Administrator may determine adequately re-
flects the reasonable costs of the permit program.

(ii) As used in this subparagraph, the term “regulated
pollutant”” shall mean (I) a volatile organic compound; (II)
each pollutant regulated under section 7411 or 7412 of this
title; and (II1) each pollutant for which a national primary
ambient air quality standard has been promulgated (except
that carbon monoxide shall be excluded from this reference):

(iii) In determining the amount under clause (i), the per-
mitting authority is not required to include any amount of
regulated pollutant emitted by any source in excess of 4,000

" tons per year of that regulated pollutant. .

(iv) The requirements of clause (i) shall not apply if the
permitting authority demonstrates that collecting an amount
less than the amount specified under clause (i) will meet the
requirements of subparagraph (A). '

(v) The fee calculated under clause (i) shall be 1ncreased
{consistent with the need to cover the reasonable costs
authorized by subparagraph (A)) in each year beginning
after 1990, by the percentage, if any, by which the Consumer
Price Index for the most recent calendar year ending:before
the beginning of such year exceeds the Consumer Price
Index for the calendar year 1989. For purposes of this
clause—

() the Consumer Price Index for any calendar year is

~ the average of the Consumer Price Index for all- urban

consumers published by the Department of Labor, as of
the close of the 12-month period ending on August 31 of 1
each calendar year, and 2
560 '3
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(II) the revision of the Consumer Price Index which
is most consistent with the Consumer Price Index for
calendar year 1989 shall be used.: '

(C)(i) If the Administrator determines, under subsection (d) of
this section, that the fee provisions of the operating permit
program do not meet the requirements of this paragraph, or if
the Administrator makes a determination, under subsection (i) of
this section, that the permitting authority is not adequately
administering or enforcing an approved fee program, the Admin-

istrator may, in addition to taking any other action authorized

under this subchapter, collect reasonable fees from the sources
identified under subparagraph (A). Such fees shall be designed
solely to cover the Administrator’s costs of administering the

- provisions of the permit program promulgated by the Adminis-

trator. :

(ii) Any source that fails to pay fees lawfully imposed by the
Administrator under this subparagraph shall pay a penalty of 50
percent of the fee amount, plus interest on the fee amount
computed in accordance with section 6621(a)(2) of Title 26
(relating to computation of interest on underpayment of Federal
taxes). ' _ : : '

(iii) Any fees, penalties, and interest collected under this sub-
paragraph shall be deposited in a special fund in the United
States Treasury for licensing and other services, which thereafter
shall be available for appropriation, to remain available until

~ expended, subject to appropriation, to carry out the Agency's

activities for which the fees were collected. Any fee required to
be collected by a State, local, or .interstate ‘agency under this
subsection shall be utilized solély to cover all reasonable (direct
and indirect) costs required to support the permit program as set
forth in subparagraph (A). o

" (4) Requirements for adequate personnel and funding to ad-
minister the program. ‘

(5) A requirement that the permitting authority have adequate

authority to: :

(A) issue permits and assure compliance by all sources
required to have a permit under this subchapter with each
applicable standard, regulation or requirement under this
chapter; , '

(B) issue permits for a fixed term, not to exceed 5 years;

(C) assure that upon issuance or renewal permits incorpo-
rate emission limitations and other requirements in an appli-

cable implementation plan;
- 561
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(D) terminate, modify, or revoke and reissue permits for
cause;

(E) enforce permits, permit fee requirements, and the
requirement to obtain a permit, including authority to recov-.
er civil penalties in a maximum amount of not less than
$10,000 per day for each violation, and provide appropriate
criminal penalties; and

(F) assure that no permit will be issued if the Administra-
tor objects to its issuance in a timely manner under this
subchapter. ; :

(6) Adequate, streamlined, and reasonable procedures for ex-
peditiously determining when applications ‘are complete, for
processing such applications, for public notice, including offer-
ing an opportunity for public comment and a hearing, and for
expeditious review of permit actions, including applications,
renewals, or revisions, and including an opportunity for judicial

. review in State court of the final permit action by the applicant,
any person who participated in the public comment process, and
any other person who could obtain judicial review of that action
under applicable law. : P. d

(7) To ensure- against unreasonable delay by the permitting
authority, adequate authority and procedures to provide that a
failure of such permitting authority to act on a permit applica-
tion or permit renewal application (in accordance with the time
periods specified in section 7661b of this title or, as appropriate,
subchapter IV-A of this chapter) shall be treated as a final permit
action solely for purposes of obtaining judicial review in State
court of an action brought by any person referred to in para-
graph (6) to require that action be taken by the permitting
authority on such application without additional delay.

(8) Authority, and reasonable procedures consistent with the
need for expeditious action by the permitting authority on permit
‘applications and related matters, to make available to the public

. any permit application, compliance plan, permit, and monitoring
or compliance report under section 7661b(e) of this title, subject
to the provisions of section 7414(c) of this title.

(9) A requirement that the permitting authority, in the case of
permits with a term of 3 or more years for major sources, shall
require revisions to the permit to incorporate applicable stan-
dards and regulations promulgated under this chapter after the
issuance of such permit. Such revisions shall occur as expedi-
tiously as practicable and consistent with the procedures estab-

~ lished under paragraph (6) but not later than 18 months after the
- promulgation of such standards and regulations. No such revi-
' 562
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sion shall be required if the effective date of the standards or
regulations is a date after the expiration of the permit term.
Such permit revision shall be treated as a permit renewal if it
complies- with the requirements of this subchapter regarding
renewals. .

(10) Provisions to allow changes within a permitted facility (or
one operating pursuant to section 7661b(d) of this title) without
requiring a permit revisiof, if the changes are not modifications
under any provision of subchapter I of this chapter and the
changes do not exceed the emissions allowable under the permit = -
(whether expressed therein as a rate of emissions or in terms of
total emissions:? Provided, That the facility provides the Adminis-
trator and the permitting authority with written notification in
advance of the proposed changes which shall be a minimum of 7
days, unless the permitting authority provides in its regulations a
different timeframe for emergencies. :

(c) Single permit
A single permit may be issued for a facility with multiple sources.

(d) Submission and approval A :

(1) Not later than 3 years after November 15, 1990, the Governor
of each State shall develop and submit to the Administrator a permit
program under State or local law or under an interstate compact
meeting the requirements of this subchapter. In addition, the Gover-
nor shall submit a legal opinion from the attorney. general (or the
attorney for those State air pollution control agencies that have
independent legal counsel), or from the chief legal officer of an
interstate agency, that the laws of the State, locality, or the interstate
compact provide adequate authority to carry out the program. Not
later than 1 year after receiving a program, and after notice and
opportunity for public comment, the Administrator shall approve or
disapprove such program, in whole or in part. The Administrator .
may approve a program to the extent that the program meets the
requiremerits of this chapter, including the regulations issued under
subsection (b) of this section. If the program is disapproved, in
whole or in part, the Administrator shall notify the Governor of any
revisions or modifications necessary to obtain approval. The Gover-
nor shall revise and resubmit the program for review under this
section within 180 days after receiving notification.-

! . (2)(A) If the Governor does not submit a program as required

{ - under paragraph (1) or if the Administrator disapproves a program

submitted by the Governor under paragraph (1), in whole or in part,

the Administrator may, prior to the expiration of the 18~month

period referred to in subparagraph (B), in the Administrator’s discre-
i 563
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tion, apply any of the sanctions speaﬁed in sectlon 7509(b) of this
title.

(B) If the Governor does not submit a pr‘ogram as required under
paragraph (1), or if the Administrator disapproves any such program
submitted by the Governor under paragraph (1), in whole or in part,
18 months after the date required for such submittal or the date of
such disapproval, as the case may be, the Administrator shall apply
sanctions under section 7509(b) of this title in the same manner and
subject to the same deadlines and other conditions as are applicable
in the case of a determination, disapproval, or finding under section
7509(a) of this title.

(C) The sanctions under section 7509(b)(2) of this title shall not
apply pursuant to this paragraph in any area unless the failure to
submit or the disapproval referred to in subparagraph (A) or.(B)
relates to an air pollutant for which such area has been designated a

~ nonattainment area (as defined in part D of subchapter I of thlS
chapter). :

(3) If a program meeting the requirements of this subchapter has
not been approved in whole for any State, the Administrator shall, 2
years after the date required for submission of such a program under
paragraph (1), promulgate, administer, and enforce a program under
this subchapter for that State. ! '

(e) Suspension

The Administrator shall suspend the issuance of permits promptly
upon publication of notice of approval of a permit program under
this section, but may, in such notice, retain jurisdiction over permits
that have been federally issued, but for which the administrative or
judicial review process is not complete. The Administrator shall
continue to administer and enforce federally issued permits under
this subchapter until they are replaced by a permit issued by ‘&
permitting program. Nothing in this subsection should be construed
to limit the Administrator’s ability to enforce permits issued by a
State.

(£§] Prp_hibition
_ No partial permit program shall be approved unless, at a mini-
mum, it applies, and ensures compliance with, this subchapter and
each of the following:
(1) All requirements established u‘nder'subchapter IV-A of this
chapter applicable to “‘affected sources”.
{2) All requlrements estabhshed under section 7412 of this

[E]

title applicable to “major sources”’, “area sources,” and “‘new
sources’. :
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‘ (3) All requirements of subchapter I of this chapter (other
: than section 7412 of this title) applicable to sources required to
have a permit under this subchapter.

Approval of a partial program shall not relieve the State of its
obligation to submit a complete program, nor from the application of
any sanctions under this chapter for failure to submit an approvable
permit program.

* (g) Interim approval

If a program (including a partial permit program) submitted under
this subchapter substantially meets the requirements of this subchap-
ter, but is not fully approvable, the Administrator may by rule grant
the program interim approval. In the notice of final rulemaking, the
Administrator shall specify the changes that must be made before the
program can receive full approval. An interim approval under this
subsection shall expire on a date set by the Administrator not later
than 2 years after such approval, and may not be renewed. For the
period of any such interim approval, the provisions of subsection
(d)(2) of this section, and the obligation of the Administrator to
promulgate a program under this subchapter for the State pursuant
to subsection (d)(3) of this section, shall be suspended. Such provi-
sions and such obligation of the Administrator shall apply after the
expiration of such interim approval.

(h) Effective date

The effective date of a permit program, or partial or interim
program, approved under this subchapter, shall be the effective date
of approval by the Administrator. The effective date of a permit
program, or partial permit program, promulgated by the Administra-
tor shall be the date.of promulgation. :

(i) Administration and enforcement

(1) Whenever the Administrator makes a determination that a
permitting authority is not adequately administering and enforcing a
program, or portion thereof, in accordance with the requirements of
this subchapter, the Administrator shall provide notice to the State
and may, prior to the expiration of the 18-month period referred to
in paragraph (2), in the Administrator’s discretion, apply any of the
sanctions specified in section 7509(b) of this title.

(2) Whenever the Administrator makes a determlnatlon that a
permitting authority is not adequately administering and enforcing a.
program, or portion thereof, in accordance with the requirements of
this subchapter, 18 months after the date of the notice under para-
graph (1), the Administrator shall apply the sanctions under section
7509(b) -of this title in the same manner and subject to the same

565
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deadlines and other conditions as are applicable in the case of a
determination, disapproval, or finding under section 7509(a). of this
title.

(3) The sanctions under section 7509(b)(2) of this title shall not
apply pursuant to this subsection in any area unless the failure to
adequately enforce and administer the program relates to an air
pollutant for which such area has been designated a nonattainment
area. ' A :

(4) Whenever the Administrator has made a finding under para-
graph (1) with respect to any State, unless the State has corrected
such deficiency within 18 months after the date of such finding, the
Administrator shall, 2 years after the date of such finding, promul-
gate, administer, and enforce a program under this subchapter for
that State. Nothing in this paragraph shall be construed to affect the
validity of a program which has been approved under this subchapter
or the authority of any permitting authority acting under such pro-
gram until such time as such program is promulgated by the Admin-
istrator under this paragraph. o
(July 14, 1955, c. 360, Title V, § 502, as added Nov. 15, 1990, Pub.L.
101-549, Title V, § 501, 104 Stat. 2635.) ‘ =

‘180 in original. Probably should be “part”.
~ 280 in original. A closing parenthesis probably should precede the colon.

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative RepoArts‘ Savings Provisions
1990 Acts. Senate Report No. 101-228, Suits, actions or proceedings com-
House Conference Report No. 101-952, menced under this chapter as in effect
?}ng Séa:;&m%lt b}' 'Px;iesxignt, ;?e 1990 prior to Nov. 15, 1990, not to abate by
2 JROCEHiBang: s an m. NeWS, P-  reason of the taking effect of amendments
i by Pub.L. 101-549, except as otherwise
Effective and Applicability Provisions provided for, see section 71 1(a) of qub.L.A
1 919%90&22;‘ S:Ct:;?lgr:g?t;)‘;‘zvgz‘é sl esé 101-549, set out as a note under section
secti(’)n 711(b) of Pub.L. 101-549, sei out 74(_)1 of thls. title.
as a note under section 7401 of this title.
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American Digest System
Environmental Law &=265.
Key Number System Topic No. 149E.

Encyclopedias d ' .
61B Am. Jur. 2d Pollution Control §§ 232, 252, 262, 271, 276, 288, 290, 291, 321.’
346, 497, 499, 501, 558.- . ) :

Law Review and Journal Commentaries )
Consultation provision of Section 7(a}(2) of the Endangered Species Act and its
application to delegable federal programs. John W. Steiger, 21 Ecology
L.Q. 243 (1994).
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Effective and Applicability Provisions ~ _ prior to Nov. 15, 1990, not to abate by
1990 Acts. Section effective Nov. 15, reason of the taking effect of amendments

1990, except as otherwise provided, see by Pub.L. 101-549, except as otherwise

section 711(b) of Pub.L. 101-549, set out

as a note under section 7401 of this title. © sovided for, see section 711(a) of Pub.L.

101-549, set out as a'note under section
Savings Provisions L 7401 of this title.

Suits, actions or proceedings com-
menced under this chapter as in effect

LIBRARY REFERENCES

American Digest System’
Environmental Law &=279 to 281
Key Number System Topic No. 149E.

Encyclopedias
~61B Am. Jur. 2d Pollution Control §§ 365, 379.

Texts and Treatises
2 Fed. Proc. L. Ed Administrative Procedure § 2:33.
11 Fed. Proc. L Ed Environmental Protection §§ 32:429, 32:443.

WESTLAW ELECTRONIC RESEARCH
See WESTLAW guide following the Exblanation pages of this volume.

SUBCHAPTER V—PERMITS
LAW REVIEW AND JOURNAL COMMENTARIES

Compliance under Title V: Yes, no, or I don’t krniow? D.R. van der Vaart and
John C. Evans, 21 Va.Envt'l. L.J. 1 (2002).

- 8§ 7661. Deﬁpitions'

As used in this subchapter—

(1) Affected source

The term “affected source” shall have the meaning given such
term in subchapter IV-A of this chapter.

(2) Major source

" The term “major source’ means any stationary source (or any
group of stationary sources located within a contiguous area and
under common control) that is either of the following:

(A) A major source as defined in section 7412 of this title.

(B) A major stationary source as defined in section 7602
of this title or part D of subchapter I of this chapter.

(3) Schedule of compliance

The term “schedule of compliance” means a schedule of
remedial measures, including an enforceable sequence of actions
or operatlons leading to compliance with an applicable imple-
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ch. 25 UNFUNDED MANDATES REFORM 2 §1532

§~1532 Statements to accompany significant regulatory actions

(a) In general

- {Unless otherwise prohibited by law, before promulgatmg any gen-
eral notice of proposed rulemakmg that is likely to result in promul-
gation of any rule that includes any Federal mandate that may result
in -the expenditure by State, local, and tribal governments, in the
aggregate, or by the private sectot, of $100,000,000 or more (adjust-
ed annually for inflation) in any 1 year, and before promulgating any
final rule for which a general. notice of proposed rulemaking was
pubhshed the agency shall prepare a written statement contalmng——

5T ) an identification of the provision of Federal law under
“which the rule is being promulgated

(2) a qualitative and quantltatlve assessrnent of the anticipated

- costs and benefits of the Federal mandate, including the costs

... and benefits to State, local, and tribal governments or the private

_..sector, as well -as the. effect of the Federal mandate on health,

... safety, and the natural environment and such an assessment
~ shall mclude—

(A) an analysis of the extent to which such costs to State

local, and tribal governments may be paid- with Federal

_ financial assistance (or otherwise pald for by the Federal
Government) and ' ; :

_(B) the extent to Wthh there are' avallable Federal re-
'sources to carry out the mtergovernmental mandate;

(3) estimates by the agency, if and to the ‘extent that the
agency determmes that accurate estimates are reasonably feasi-

ble, of—

(A) the future compliance costs of the Federal mandate
and

(B) any disproportionate budgetary effects of the Federal
 mandate upon any particular regions of the nation or partic-
-ular State, local, or tribal governments, urban or rural or
other types of communities, or particular segmenis of the
private sector;

- (4) estimates by the agency “of the effect on the national
economy, such as the effect on productivity, economic. growth,
full employment, creation of productive jobs, and international
‘competitiveness of United States goods and services, if and to the
extent that the agency in its sole discretion determines that
accurate estimates are reasonably fea51ble and that such effect is
relevant and material; and

' 13
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(5)(A) a description of the extent of the agency’s prior consul-
tation with elected representatives (under section 1534 of this
_ title) of the affected State, local, and tribal governments;
~ (B) a summary of the comments and concerns that were
presented by State, local, or tribal governments either orally or
in writing to the agency; and ‘ S
(C) a summary of the agency’s evaluation of those comments
and concerns. ' -
(b) Promulgation _ _
In promulgating a general notice of proposed rulemaking or a final
rule for which a statement u_nder subsection (a) of this section is.
required, the agency shall include in the promulgation a summary of
the information contained in the statement. :
(0 Prepi;ration in i:o’njunct_ion with other statement
Any agency may prepare any 'statemen_t;required_ un_d_er subsection
(a) of this section in conjunction with or as a part of any ‘other
statement or analysis, provided that the statement or analysis satisfies
the provisions ‘of subsection (a) of this section. ;o % =5 A0,
(Pub.L. 104-4, Tiﬂe I1, § 202, Mar. 22, 1995, 109 Stat. 64.)

HISTORICAL AND STATUTORY NOTES . -

Revision Notes and Legislative Reports Efféctive and Applicability Provisions

1995 Acts. Senate Report Nos. 104-1 1995 Acts. Section effective Mar. 22,
and 104-2, and House Conféerence Report 1995, see section 209 of Pub.L. 1044, set
No.. 104-76, see 1995 U.S. 'Code Cong. out-as a note under. section 1531 of this

and Adm. News, p. 4. title. - 58
CROSS REFERENCES 4
Congressional review of agency rulemaking, see 5 USCA § 801. i1
LIBRARY REFERENCES a4
American Digest System s . P4
Administrative Law and Procedure ¢=392.1.
United States €241, 79. :
Key Number System Topic Nos. 154, 393. g |
3 £ |
Research References S
Treatises and Practice Aids . ' » 3 f
Federal Procedure, Lawyers Edition § 2:415, Introduction. : : { i
Federal Procedure, Lawyers Edition § 2:416, Application of Other Federal Law; &
Statute of Limitations and Record on Review. H
Federal Procedure, Lawyers Edition § 2:417, Limitation of Remedies. |

West's Federal Adminisirative Practice § 7588, Impact Analysis-Analysis of Other

Types of Impact. 7

WESTLAW ELECTRONIC RESEARCH
- See WESTLAW guide following the Explanation pages of this volume.
14 -

US EPA ARCHIVE DOCUMENT




USCA Case #10-1092 Do : age 122 of 171

ch.25 UNFUNDED MANDATES REFORM 2 §1571

~ SUBCHAPTER IV—JUDICIAL REVIEW
2—% 8 1571. Judicial review |
;’f:? - (a) Agency statements on significant regulatory actions 1
g - (1) In general ' o
{; Compliance or noncompliance by any agency with the provi-
§ sions of sections 1532 and 1533(a)(1) and (2) of this title shall be
[ | subject to judicial review only in accordance with this section. 4
B - :

(_2") Limited review of agency compliance or noncompliance

_ (A) Agency compliance or noncompliance with the provisions

. of sections 1532 and 1533(a)(1) and (2) of this title shall be
subject to judicial review only under section’'706(1) of Title 5,
and only as provided under subparagraph (B). ‘

.+ .. (B) If an agency fails to prepare the written statement (includ-

+ +ing the preparation of the estimates, analyses, statements, or
descriptions) under section 1532 of this title or the written plan
ander section 1533(a)(1) and (2) of this title, a court may compel
the agency to prepare such written statement. ’

(3) Review of agency rules .

In any, judicial review under any other Federal law of an
" agency rule for which a written statement or plan is required
7" under sections 1532 and 1533(a)(1) and (2) of this title, the
- inadequacy or failure to prepare such statement (including the
" inadequacy or failure to prepare any estimate, -analysis, state-

“ment or description) or written plan shall not be used as a basis

" for staying, enjoining, invalidating or otherwise affecting such

_ agency rule. =7 ' '

(4) Certain information as part of record

Any information generated under sections 1532_'and_’1533(a)(1)
and (2) of this title that is part of the rulemaking record for
judicial review under the provisions of any other Federal law
may be considered as part of the record for judicial review

".....conducted under such other provisions of Federal law.

(5) Application of other Federal law

For any petition under paragraph (2) the provisions of such
_other Federal law shall control all other matters, such as exhaus-
tion of administrative remedies, the time for and manner of
seeking review and venue, except that if such other Federal law
does not provide a limitation on the time for filing a petition for
judicial review that is less than 180 days, such limitation shall be
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: direct netification or publication of the agenda in publications likely
to be obtained by such small entities and shall invite comments upon
z. each subJect area on the agenda.

: . e (d) Nothmg in this section precludes an agency from considering
or acting on ‘any matter not included"in a regulatory flexibility
agenda, or requires an agency to consider or act on any matter hsted
in.such agenda. :

(Added Pub.L. 96—354 § 3(a), Sept. 19, 1980, 94 Stat 1166)

1Soin ongmal The comma probably should be a semicolon...

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports . out as a note under section 60f of this
1980 Acts. Senate Report No. 96-878, title.

see 1980 U.S. Code Cong. and Adm.

i News, p. 2788.

Efféctive and Applicabllity Provisions
1980 “'Acts. Section effective Jan. 1,
1_98__1 see’ sectlon_4 ‘of Pub.L. 96—354 set

CODE OF FEDERAL REGULATIONS

Emergency management and assistance, see 44 CFR §§ l 1.et: seq ks 18 100 et seq
National defense, see 32 CFR § 519.51 et seq . _ :

LAW REVIEW AND JOURNAL COMMENTARIES

. - ) . Leglslatlve oversight of administrative agenc1es 'in Minnesota.’ Nell W. Ham1lton:
v i and J. Dav1d Prmce 1986, 12 Wm. Mltchell L. Rev 223 )

LIBRARY REFERENCES i

I Amenca.n Digest System
" Administrative Law and Procedure @394
Key Number System Toprc No.:15A.

Research References .
: . Encyclopedlas ] i
“Am! J'ur Zd Job Dlscnmmanon § 1638, Regulatory Flex1b1hty Act. .

Treatlses and Practxce Aids
West s Federal Admlmstratwe Practlce § 7537 Nonce - Regulatory Agenda

WESTLAW ELECTRONIC RESEARCH .

See Westlaw guide followmg the Explanatlon pages of this'volume."

T Gl

b . § 603 Imtlal regulatory flexibility analysxs

(a) Whenever an agency is required by section 553 of thlS title, or
{ any other law, to publish general notice of propéosed rulemakmg for
’ any proposed rule, or publishes a notice. of proposed rulemaking for
an- interprétative rule involving the internal ‘revenue laws of ‘the
Umted States, the agency shall prepare and make available for public

58
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comment an initial regulatory flexibility analysis. Such analysis shall
describe the impact of the- proposed rule on small entities. The
initial regulatory flexibility analysis or a summary shall be published
in the Federal Register at the time of the publication of general
notice of proposed rulemaking for the rule. The agency shall trans-
mit a copy of the ‘initial regulatory flexibility analysis to the Chief
Counsel for Advocacy of the Small Business Administration.  In the
case of an interpretative rule involving the internal revenue laws of
the United States, this chapter applies to interpretative rules- publlsh-'

 ed in the Federal Register for codification in the Code of Federal

Regulat1ons but. only to the extent that such interpretative rules
1mpose on small entities a collection of - 1nformatlon requirement.

(b) Each 1n1t1al regulatory flexibility analysis requlred under tl'llS;
sectxon shall contain—

(1) a description of the reasons- why actlon by the agency is
bemg considered;

2) a succinet statement of the obJectlves of and legal basis
for, the proposed rule;

(3) a description of. and where feasible, -an estimate of the
number of small entities. to.which the: proposed rule will apply,

, (4) a descnptmn of “the pro;ected reportmg, recordkeeplng'-
"and other compliance requirements of the proposed rule, includ-
ing an estimate of the classes of small entities which will be
subjectto thé’ requirement ahd the type of profess1onal SklllS~

‘necessary for preparation of the report or record; .

(5) an identification, to the extent pract1cable of all relevant
Federal rules which may duphcate overlap or conflict with the
proposed rule. - .

(¢) Each initial regulatory ﬂex1b111ty analy51s shall also contain a
description of any significant alternatives to the. proposed-rule which
accomplish the stated objectives of applicable 'statutes- and which.
minimize any significant economic impact of the proposed rule on’
sniall entities. Consistent with the stated objectives of applicable
statutes, the analysis shall discuss significant altérnatives such as—

(1) the establishment of differing “compliance or reporting
_ requirements or timetables that take 1nto account the resources-
“available to'small entities; : ;i

(2) the clarification, consolidation, or slmplifiCation'o‘f compli-
ance and reportmg requrrements under the rule for such small
entities;

(3) the use of performance rather than demgn standards and'
59
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(4) an exemption from coverage of the rule vor any part

~'thereof; for such small entities.

(Added Pub.L. 96-354, § 3(a), Sept. 19, 1980, 94- ‘Stat.’ 1166 and amende’d

Pub.L. 104-121, Title IT, § 241(a)(1) Mar. 29, 1996, 110 Stat 864)
HISTORICALAND STATUTORY NOTES

Revisxon Notes and Legislative Reports -
. 1980 Acts. Senate Report No. 96-878,

see 1980 U.S. Code Cong arid Adm ’

News, P+ 2788

References fhText '

B

. The internial revénue laws of the United -
States, referred to in subsec. (a), are,clas- -

“sified generally to Title 26, Intemal Reve-
nueCode 4 W L ¥

A.mendments

1996 Amendments. Subsec (a)
Pub.L: 104-121,§ 241(a)(1), inserted *
or publishes a notice of proposed rule-
making for an interpretive rule involving

the internal revenue laws of:the United :
States” following proposed rule”, and“

: CROSS REFERENCES
gl Congressmnal review oE agency rulemaklng, see 5 USCA § '801:.

addéd provisions, relatmg to, apphcablhty
of chapter to mterpretwe rules involving
1nternal revenue laws '

F ol Effectlve and Applxcablhty Provmons -

1996 Acts’ Amendment | by Pub.L.
104-121 effectivé’ on “expiration ‘of: 90!

} days after Mar.:29; 1996, except as-other-:
‘wise provided, see section 245 of “Pub.L.

104-121, set out as:a note under: seet10n
601 of this title. .

1980 Acts. Requlrements of thls sec-

ey

" tion applicable onlyto rules for which a

notice of proposed. rulemakmg is issued
on or after Jan. 1, 1981, see section 4 of

“Pub.L. 96-354, set out:as a ndte under

section 601 -of this‘title. g =

Medicare and Medicaid initial regulatory impact analysxs to set forth _matters
requlred under ‘th.lS sectlon w1th respect to small ‘riral | hospltals’ see 42

USCA § l302

CODE OF FEDERAL REGULATIONS - :

Emergency management and assxstance, see 44 CFR §§ 1:1 et:seq:; 18 100 et seq.
Legislative use of cost/beneﬁt analysxs, see Koch Adrmmstratlve Law and Practlce

§ 4.35.:

- National defense, see 32 CFR § 519 51 et seq.

American Digest 'System' ;

Administrative Law and Procedure €2392.1.

Key Number System Topic No. 15A.

Corpus Juris Secundum

" LIBRARY REFERENCES

§igey

CJS Public Administrative Law ‘and Procedure § 187, Notxce of Proposed Federal

Rules -- Initial Regulatory Flexibility Analy51s

- Research References

ALR Library .

197 ALR, Fed 519, Constructlon and Application of Regulatory. Flexxblllty Act 5

U.S.C.A. §8 601 etseq
Encyclopedias

Am. Jur. 2d Job Dlscrlmmatlon § 1638, Regulatory Flexlblllty Act.

Treatises and Practice Aids

Federal Procedure, Lawyers Edition §:42:2333, Small Busmess Exemptions.
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Note 5
torily required level within statutorily re-
quired time. A.M.L. Intern;, Inc. v. Da-
ley, D:Mass.2000, 107 F.Supp.2d 90.
Fish & 12

Under law in effect on May 31, 1996,

‘Secrétary of Commerce adequately per-

formed final regulatory flexibility analysis
under Regulatory Flexibility Act (RFA) in
promulgating amendment to notrtheast
multispecies fishery management plan
that placed tougher restrictions on fishing
vessels than amendment designed to
avoid further depletion of groundfish
stocks, despite claims that Secretary
failed to examine effect of amendment on
small  businesses, particularly trawlers
and other small fishing boats, and that
Secretary failed to identify and examine
alternatives that would reduce burden on
those entities. Associated- Fisheries of
Maine, Inc. v. Daley, D.Me.1997, 954
F.Supp. 383, -affirmed 127 F.3d 104.
Fish & 12

6. Review

Failure to raise issue during rulemak-
ing of whether Federal Communications
Commission’s (FCC) final regulatory flex-
ibility analysis (FRFA) for specialized mo-
bile radio (SMR) licensing scheme failed
to adequately describe steps taken to min-
imize economic impact on small licensees
precluded judicial review of issue, even

Document #1344128

.THE AGENCIES GENERALLY Part 1

though failure was understandable in
view of FCC’s admission that its initial
SMR orders were. unclear on' when in-
cumbent licensees would be reimbursed
for relocation costs. Small Business in
Telecommunications v. F.C.C., C.A.D.C.
2001, 251 F.3d 1015, 346 U.S.App.D.C.
200. Telecommunications € 1055 |

7. Injunction

Likelihood of success on merits re-
quirement was satisfied, in suit seeking
preliminary injunction barring rule al-
lowing for importation of Canadian beef
and cattle, after importation was banried
due to concern over spread of Bovine
Spongiform Encephalopathy (Mad " Cow
Disease), by claim that Department of
Agriculture violated Regulatory Flexibili-
ty Act (RFA) by not carefully corsidering
impact of - importation allowance on
small ranchers and not evaluating alter-
natives that might protect ranchers, such
as requiring country of origin. labeling
on meat and inspection. Ranchers Cat-
tlemen Action Legal Fund United Stock-
growers of ‘America v. U.S. Dept. of
Agriculture, Animal and Plant Health In-
spection’ Service, D.Mont.2005, - 359

"F.Supp.2d 1058, affirmed 143 Fed:Appx.

751, 2005 WL ‘1719211, reversed 415
F.3d .1078, as amended. Injunction ¢
138.48 - " .

8 6.05. Avoidance of duplicative or unnec'essafy'analyses

(a) Any'Federal agency may perform the analyses required. by

Filed: 1

Septions 602, 603, and 604 of this title in conjunction with or as a
part of any other agenda or analysis required by any other law if
such other analysis satisfies the provisions of such sections. :

(b) Sections 603 and 604 of this title shall not apply to any
proposed or final rule if the head of the agency certifies that the rule

will not, if promulgated, have a significant economic impact on a -

substantial number of small entities. If the head of the agency makes
a certification under the preceding sentence, the agency shall publish
such certification in the Federal Register at the time of publication of
general notice of proposed rulemaking for the rule or at the time of
publication of the final rule, along with a statement providing the

factual basis for such certification. The agency shall provide such

certification and statement to the Chief Counsel for Advocacy of the

Small Business Administration.
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Notes of Decisions

ionstruction with other laws 1 with requirement that it do so by con-
tracting function out to private sector if
; that would be more economical. Infor-
_ Construction with other laws mation Handling Services, In¢. v. De-
'bovernment's obligation, under Elec- fense Automated Printing Services,
nic Freedom of Information Act C.A.D.C.2003, 338 F.3d 1024, 358
imendments of 1996 and Paperwork Re- U.S.App.D.C. 37. Records & 30; Rec-
tion Act, to make public documents ords € 62; Telecommunications €
jiilable over Internet did mot conflict 1329 i

3507. Public information collection activities; submission to
Director; approval and delegation

(a) An agency shall not conduct or sponsor the collection of
nformation unless in advance of the adoption or revision of the
ollection of information—

(1) theagency has— .

(A) conducted the review established under section
3506(c)(1); .

(B) evaluated the public comments recelved under section
3506(c)(2);

(€) submitted to the Director the certification required
under section 3506(c)(3), the proposed collection of informa-
tion, copies of pertinent statutory authority, regulations, and

~ other related materials as the Director may specify; and

(D) published a notice in the Federal Register—

(i) stating that the agency has made such submission;
and
(ii) setting forth—
(I) atitle for the colléction of information;
(II) a summary of the collection of information;
(IIX) a brief description of the need for the infor-
mation and the proposed use of the information;
(IV) a description of the likely respondents and
proposed frequency of response to the collection of
information;
{V) an estimate of the burden that shall result
from the collection of information; and
(VI) notice that comments may be submitted to
-the agency and Director;

(2) the Director has approved the proposed collection of mfor—
mation or approval has been inferred, under the prov151ons of
this section; and

451
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44 §3507 PUBLIC FRINTING AND DOCUMENTS  Ch, jff§

(3) the agency has obtained from the Director a control numi‘;
ber to be displayed upon the collection of information. it

(b) The Director shall provide at least 30 days for public comméﬁi'

prior to making a decision under subsection (c), (d), or (h), except as
provided under subsection (j).

(¢)(1) For any proposed collection of information not contained i

“a proposed rule; the Director shall notify the agency involved of the

decision to approve or disapprove the proposed collection of infor-

mation. 2

(2) The Director shall provide the notification under paragrapl'h

" (1), within 60 days after receipt or publication of the notice under

subsection (a)(1)(D), whichever is later.
(3) If the Director does not notify the agency of a demal or
approval within the 60-day period described under paragraph (2)~—
(A) the approval may be inferred;

(B) a control number shall be a551gned without further delay,
“and

(C) the agency may collect the 1nf0rmat10n for not more than
1 year.

(d)(1) For any proposed collection of 1nformat10n contained in a_'

proposed rule—

(A) as soon as practlcable but no later than the date of 3
publication of a notice of proposed rulemaking in the Federai"-_-
Register, each agency shall forward to the Director a copy of any:=
proposed rule which contains a collection of information and;
any information requested by the Director necessary to make the._-

determination required under this subsection; and

(B) within 60 days after the notice of proposed rulemaking 15 s
published in the Federal Register, the Director may file puth't::_
comments pursuant to the standards set forth in section 3508 on:j-_

the collection of information contained in the proposed rulé

(2) When a final rule is pubhshed in the Federal Register, thej-.-

agency shall explain—

(A).how any collection of information contained in the fmal '

rule responds to the comments, if any, filed by the Dlrector or
the public; or

(B) the reasons such comments were rejected.

(3) If the Director has recelved notice and failed to commﬁnt on

an agency rule within 60 days after the notice of proposed rulemak:
ing, the Director may not disapprove any collection of information,
* specifically contained in an agency rule. :
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1" (1. 35 COORDINATION OF POLICY

e

44 83512

United States €240, 41, 57.
Key Number System Topic Nos. 326, 393.

Research References

§§£~' ALR Library
200 ALR, Fed. 173, Construction and Application of Paperwork Reduction Act of
1980 (PRA), 44 U.S.C.A. 88 3501 et seq.

’:!' WESTLAW ELECTRONIC RESEARCH
‘_'F See Westlaw guide following the Explanation pages of this volume.

¥ -'m!-r

°§ 35 12. Public protection

(a) Notwithstanding any other provision of law, no person shall be
subject to any penalty for failing to comply with a collection of
¢ information that is subject to this subchapter if